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PREFACE

This two-volume historical compilation covers amendments establishing the Black Lung
program and subsequent amendments affecting the SSA-related aspects of the program. The
books contain congressional debate, a chronological compilation of documents pertinent to
the legislative history of the legislation and listings of relevant reference materials. Documents
include:

¢ Committee Reports and Selected Prints
¢ Differing Versions of Key Bills

¢ Summaries

® Acts

The books are prepared by the Office of Legislative and Regulatory Policy, Legislative
Reference Office, and are designed to serve as helpful resource tools for those charged with
interpreting the Social Security law.

Gilbert Fisher, Acting Director
Office of Legislative
and Regulatory Policy
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95tE CoNGRESS } HOUSE OF REPRESENTATIVES { ReporT
1st Session No. 95-151

BLACK LUNG BENEFITS REFORM ACT OF 1977

MagrcH 31, 1977.—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. Perxins, from the Committee on Education and Labor,
submitted the following

REPORT
together with

MINORITY VIEWS AND SEPARATE VIEWS
[Including cost estimate of the Congressional Budget Office]
[{To accompany H.R. 4544]

The Committee on Education and Labor, to whom was referred the
bill (H.R. 4544) to amend the Federal Coal Mine Health and Safety
Act to improve the black lung benefits program established under such
Act, and for other purposes, having considered the same, report favor-
ably thereon with an amendment and recommend that the bill as
amended do pass.

The amendment strikes out all after the enacting clause of the bill
and inserts a new text which appears in italic type in the reported bill.

Purrose or THE BiILn

The primary purpose of the bill is to establish objective criteria for
determining entitlement to benefits payments arising out of employ-
ment in the Nation’s coal mines; to transfer from the Federal Govern-
ment to the coal industry the residual liability for black lung benefits
payments; and to establish a Black Lung Disability Insurance Fund to
be maintained by contributions from the coal industry.

Backerounp or LireisraTion

H.R. 4544, with the exception of minor and technical amendments
and an amendment to retain part B responsibilities in the Department
of Health, Education, and Welfare, is 1dentical to H.R. 10760, which
passed the U.S. House of Representatives on March 2, 1976. That
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legisiation was the product of extensive hearings and legislative con-
sideration by the Subcommittee on Labor Standards during the First
and Second Sessions of the 94th Congress. Comnparable legislation was
reported by the authorizing committee in the Senate, but sine die
adjournment of the 94th Congress precluded final action.

The development of H.R. 4544 actually began in 1973 with an over-
sight inquiry hy the Labor Standards Subcomniittee into the process-
ing and adjudication of black lung benefit claims. Relying upon and
with resort to the evidence already gathered by the Labor Standards
Subcommittee during the 93rd and 94th Congresses, the Full Com-
mittee conducted five days of hearings during the 95th Congress on
March 14, 15. 16. 17. and 21. 1977, covering the problems to which
IL.R. 10760 of the 94th Congress was addressed. including:

1. Entitlement provisions based on length of service;

2. The practice of offsetting black lung payments against
benefits received from other sources;

3. The practice of barring miners from qualifying for benefits
solelv because of a current employment status:;

4. The administrative practice of appealing all claims favorable
to the applicant:

5. The desirability of requiring a reprocessing of denied claims
under nart B of title IV ;

6. The desirability of an amendment to title IV providing that
criteria for determining total black lung disability with respect
to claims filed after June 30, 1978, should be no more restrictive
than the criteria applicable to claims filed on or prior to June 30,
1973;

7. The desirability of an amendment to title IV cstablishing
the principle that affidavits regarding a miner’s physical condi-
tion constitutes sufficient evidence that such miner was totally
disabled due to pneumoconiosis or that his death was due to pneu-
moconiosis—in those cases where a miner is deceased and no rele-
vant medical evidence exists;

8. Recommendations with respect to the establishment of a
black lung insurance trust fund sustained by premiums on coal
mined to assume liability for all black lung benefit payments
under part C of the current law:

9. Other provisions to establish more objective and equitable
criteria for determining eligibility or entitlement to benefits for
black lung disability arising out of employment in coal mines;

IO.CEliminat-ion of the termination date for the operation of

art C.

Olrl) March 22, 1977, by a roll call vote of 27 to 9, the Committee
ordered favorably reported H.R. 4544, amended by striking out all
after the enacting clause and substituting in lieu thereof the text of
an amendment in the nature of a substitute, as further amended by the
Committee.

History oF Brack Luwe Procrant

The payment of benefits to coal miners totally disabled due to pneu-
moconiosis, and to the widows of those who died with such disability.
or from the disease, had its origin in a section of the House version of
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the Federal Coal Mine Health and Safety Act of 1969. In reporting
that bill—H.R. 13950—the Committee on Education and Labor said:

One of the compelling reasons the committee found it nec-
essary to include this program in the bill was the failure of
the States to assume compensation responsibilities for the
miners covered by this program. State laws are generally
remiss in providing compensation for individuals who suffer
from an occupational disease as it is, and only one State—
Pennsylvania—provides retroactive benefits to individuals
disabled by pneumoconiosis. .

Also, it is understandable that States which are not coal-
producing have no wish to assume responsibility for residents
who may have contracted the ailment mining coal in an-
other State. The substantial reduction in the number of min-
ers actually employed in mines following World War II
caused a dispersal of men throughout the country—many
into States which have few, if any, mines. These men took
with them an irreversible disease, but because of their pres-
ent location are denied benefits.

The committee also recognized the problems inherent in
requiring employers to assume the cost of compensating in-
dividuals for occupational diseases contracted in years past.

The resolution of this dilemma, consistent with the des-
perate financial need of individuals eligible to receive pay-
ments under this bill, was the inevitable inclusion of section
112(b), and the requirement that the payments be made from
general revenues.

It is hoped that the health standards prescribed in title TI
will eliminate conditions in mines which cause the disease.
Also, it is expected that the States will assune responsibility
in their respective compensation plans for miners who con-
tract the disease in the future.

Coal workers’ pneumoconiosis is caused by the inhalation of coal
mine dust. Total disability may arise due to either simple or compli-
cated pneumoconiosis. For purposes of the benefit program, there is
an irrebuttable presumption that complicated pneumcconiosis is to-
tally disabling. A miner with complicated pneumoconiosis incurs pro-
gressive massive fibrosis as a complex reaction to dust and other
factors, which may include tuberculosis and other infections. The dis-
ease in this form usually produces marked pulmonary impairment
and considerable respiratory disability.

Such respiratory disability severely limits the physical capabilitics
of the individual, can induce death by cardiac failure, and may con-
tribute to other causes of death. Once the disease is contracted, it is
progressive and irreversible. '

imple pneumoconiosis may also be totally disabling, though the
law does not contain a conclusive presumption that a miner is totally
disabled if he is so affficted. Rather, the present test is administrativelv
determined except that a miner is to be deemed totally disabled “when
pneumoconiosis prevents him from engaging in gainful employment
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requiring the skills and abilities comparable to those of any employ-
ment in a mine or mines in which he previously engaged with some
recularity and over a substantial period of time.” _

The Black Lung Benefits Act of 1972 amended the basic law in sev-
eral important respects; generally broadening claimant eligibility in
the light of the experience gained during the operation of the pro-
gram. and extending Federal responsibility for the payment of bene-
fits in an attempt to enable States “a reasonable and necessary addi-
tional period of time * * * to prepare to assume responsibilities for
the payment of black lung benefits. thereby relieving the Federal Gov-
ernment of future responsibilities.” (H. Rept. 92-460, at 7-8) As will
be discussed in a following section, this latter objective was not
achieved. With respect to the changes broadening claimant eligibility,
it should be noted that the Cominittee initiated the 1972 amendments in
large part because of dissatisfaction with the administration of the law
hv the Department of Health, Education, and Welfare (Social Secur-
ity Administration), which in some respects, clearly contravened dis-
cernible legislative guidelines.

The amendments proposed by H.R. 4544 rest on a comprehensive
analysis of the program since its inception. They are remedial in na-
ture—in several instances again redefining misapprehended legisla-
tive intent—and ultimately excise the Federal Treasury from con-
tinued responsibility for the payment of black lung benefits claims.

A concluding comment on the general health of coal miners com-
pared with that of other workers. taken from the digest of a recent in-
ternational conference on the subject, is appropriate at this point:

The principal studies carried out in the United States
which bear on this subject have been studies of mortality
rates among coal miners. These suggest that, in the past, the
risk of death among coal miners has been nearly twice that
of the general population and higher than that of any other
occupational group in the United States. Contributing heav-
ily to this excess have been deaths from accidents and res-
piratory diseases. The fact that the excess of respiratory dis-
ease deaths increases sharply with the age of the miner
strongly suggests the importance of environmental factors.
Mortality rates of coal miners for most other causes are also
high, and the picture obtained from studying mortality data
1s one of generally poor health. Unfortunately, the latest
study available is for the year 1950, and health levels may
have improved considerably since that time. The mortality
rates of United States coal miners contrast sharply with
mortality rates published for coal miners in Great Britain.
In that country, coal miners’ mortality for all causes is ele-
vated only about 15 percent above that for the general popu-
lation, although special studies of cohorts in certain areas of
Great Britain do show excesses of as much as 50 percent.

SumMMARY axp Discussion oF MasoR PROVISIONS

. SectioN 1. Short Title—Provides that the bill may be cited as the
“Black Lung Benefits Reform Act of 1977.
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Skc. 2. E'ntitlements.—This section amends sections 411, 412. 114,
421, and 430 of the Federal Coal Mine Health and Safety Act of 1969
to provide that a miner (or eligible survivors of a deceased miner)
shall be entitled to the payment of benefits if the miner was employed
for 30 years or more in underground coal mines. The entitlement is
applicable with respect to employment for 25 years or more in anthra-
cite coal mines. -

These entitlements also apply to a miner whose conditions of em-
ployment in a coal mine other than an underground mine were substan-
tially similar to those in an underground coal mine.

The entitlements need not be incorporated into a State workmen’s
compensation law in order to qualify as providing adequate coverage
for black lung benefits. _

In establishing periods of employment in underground coal mines
for purposes of determining the applicability of the entitlements un-
der part C of the program (coal industry responsibility), no con-
sideration may be given to periods of employment after June 30, 1971,
the date the dust standards became fully effective:

Based on data tabulated through 1974, 80.89 percent of the claims
involving miners with a known coal mining employment experience of
30 or more years have been allowed under part B of the program
(Federal responsibility).

On June 23, 1973, pursuant to growing complaints regarding eligi-
bility determination inequities, the Subcommittee conducted an over-
sight hearing in Eastern, Kentucky, a major coal-producing area, and
received testimony from more than 100 miners and widows who gen-
erally alleged wrongful denials of their benefits claims. Virtually all
who appeared testified with regard to claims involving coal mining
work exposures well in excess of 30 years. It was immediately apparent
to the Subcommittee that the greater number of the miner-witnesses
were severely and dramatically handicapped by respiratory difficulties.
And it was equally apparent that the widows were testifying about the
disabilities of husbands arising out of work experiences identical to
those of the miners who :gpeared before the Subcommittee. Subse-
quent investigation revealed that the Eastern (Ky.) universe was not
unique in that respect; indeed, that many seemingly allowable claims
involving miners with extended coal mining work experiences were
curiously being denied. The justifications given in individual cases
more often turned on disputed or unavailable medical evidence; and
proved ultimately unsatisfactory to the Subcommittee, and thereafter
to the full Committee as well.

In recognition of the historically demonstrated and exceedingly high
probability of total disability (80.89 percent), and out of concern for
an equally probable risk of error in the remaining cases, an objective
test was established to simply provide part B benefits payments to all
claimants whose claims had been denied and who could demonstrate 30
or more years of underground coal mining experience. This assertedly
rational and reasonable approach was elected over discretely restruc-
turing the eligibility determination process in order to reach such
legitimate and compelling cases; a restructuring, incidentally, which
would have produced a complex, unmanageable, and enormously costly
approach to ascertaining benefits entitlements.



6

The Committee approach was supported by eminent medical
testimony : )
(a) Dr. Daniel Fine, specialist in internal medicine:

To affirm that any single test, or even combination of tests
can by themselves accurately define the relationship between
a given lung disorder and the ability of a miner to work
suggests a gross misconception of the process of disability.
a mesmerization by numbers and technology and a delusional
acceptance of pseudo-science, rather than true science * * *
[Blearing in mind the unlikelihood of establishing a mean-
ingful objective quantifiable test of disability, recognizing
the progressive and almost inevitable exposure of coal miners
to dust inhalation over a period of years, and accepting the
reasonable presumption that deposition of coal and silica
and other minerals in the lungs is a deleterious body burden,
it would seem eminently fair and humane to recognize as a
matter of law that the passage of a given number of years
as a coal miner is, in and of itself, reasonable evidence of a
substantial burden of lung damage from coal mining and to
compensate the miner accordingly. Such a law would be sim-
ple to administrate, would save government funds and the
efforts of administrators. medical examiners and miners.
Most importantly, it would recognize that coal mining prac-
ticed under present conditions produces continued exposure
to dust inhalation and deposition which is cumulative, perma-
nent and potentially injurious to the miner and by compen-
sating for this exposure would provide a strong incentive to
limit human exposure to this hazard. Such legislation would
declare that we place at least as much value on human lives
as we place on profit and a continuing source of cheap fuel.

(b) Dr. Lowell Martin, practicing physician among coal miners:

This [entitlement] that we are all being concerned with, in
my experience, is a good screening mechanism and a good
practical way of getting rid of a lot of paperwork, a good
way of getting rid of a lot of claims that have no reason
to be processed through the usual manners in which we are
processing claims. * * * Pathologically, it has been proven
that the coal dust itself does cause damage to the lungs that
is permanent, that cannot be demonstrated on X-ray maybe
for several years, and maybe not at all.

W( c‘\r Dr. Murray B. Hunter, Director, Fairmont Clinic, Fairmont,
V. Va.:

It is exposure over time that produces coal workers pneu-
moconiosis and the enactment of a reasonable presumption
that thus and so many years of exposure to coal mine dust,
be it 25, 30, or 35 is enough, represents sound social policy.
It will take both the doctors and the lawyers out of the
black lung business, a development devoutly to be wished.

A miner, wishing to establish disability, whose exposure
comes to less than the stipulated number of years, would
have to establish his disagility by medical evidence. Pre-
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sumptions as to disability are not new as matters of social
policy. An individual who has made a career out of nulitary
service and has developed a psychosis while in the military.
is presumed to have developed that psychosis as a result of
his military service, irrespective of the fact that psychosis
also exists 1n the general population. The presumption is that
the military life 1s somehow or other psychologically noxi-
ous. The sense of H.R. 8 and 3333, by analogy, presumes
that 35 years of dust exposure is noxious to the respiratory
system. Soldiers and sailors do survive a lifetime of service
without emotional sequelae and there are many coal miners
who work for 35 years without pulmonary deficits. These
facts in no way gainsay the social desirability of a statutory
mechanism for the presumption of disability after a critical
exposure has been reached. * * * If the law requires a test.
the test should be as objective as man can devise it. There 1s
nothing intrinsically wrong with a panel of experts, pro-
vided that such panelists are oriented as to the social policy
objectives and human requirements that the Congress
intends.

Dr. Edgar L. Dessen, Chairman, Task Force on Pneumoconiosis.
American College of Radiology. pointed out the inherent invalidity of
excessive reliance upon isolated medical testing in ascertaining dis-
ability (in this case, by chest roentgenogram) :

In the instance of coal workers’ pneumoconiosis. the pat-
terns of dust retention in the lung make extremely difficult a
positive diagnosis of the disease in its early stages. In the
later stages, the accumulation of foreign matter usunally be-
comes niore evicdent on well executed X-ray examinations.
However, not all persons exposed to concentrations of coal
dust respond in the same way. It has been demonstrated that
miners with X-ray evidence of advanced pneumoconiosis
are still functional and seemingly have unimpaired lung
function. Conversely, other miners with no X-ray evidence
of pneumoconiosis are by any clinical standards disabled.
There is & further problem in that miners with emphysema.
bronchitis, lung tumors and other respiratory ailments will
suffer more from an accumulation of coal dust in their lungs
than will their colleagues who do not have these basic
problems. * * *

There is a further problem in that the production of a
roentgenogram which can demonstrate pneumoconiotic le-
sions requires a level of skill which was not always found in
the persons performing such duties in mining communities.
Likewise, physicians not specially trained in radiologv or
chest disease may fail to appreciate the subtle markings
which distinguish pneumoconiosis from other lung condi-
tions. Thus, while the X-ray examination is an essential part
of the diagnosis of pneumoconiosis, its contribution and ve-
liability could be enhanced by greater attention to the in-
herent problems in the procedure.
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Our point, as in 1971, is to urge upon you an awareness of
the extent and limitations of X-ray findings in this instance
and to emphasize the need to avoid prejudicing their use in
other circumstances where [other] studies can be more explicit
in defining health problems. We would doubt that radiology
will become a statistically exact science.

Finally, the Committee was deeply impressed by comments received
from James L. Weeks, a noted consultant in the area of pneumoconio-
sis. Though Mr. Weeks advocated an entitlements test based on 15 or
more years of coal mining employment, the impact of his summary
bears as well on the 30-year provision incorporated in the bill—in fact,
with more compelling emphasis. (Note: Mr. Weeks’ comments appear
in the Appendix to tﬁis Report.)

Under this provision, the Social Security Administration will be re-
quired to allow all claims filed by June 30, 1973—the filing date after
which full Federal responsibility for the payment of benefits termi-
nated—involving miners with 30 or more years of employment in
underground coal mining by that date (notwithstanding the claim
was filed prior to that date). Though section 15 of the bill makes all
of the amendments made by section 2 (of the bill) effective on and
after December 30, 1969 (the initial effective date of the black lun
benefits program), claims approved solely because of such amend-
ments (filed before the bill’s enactment) shall be awarded benefits only
for the period beginning on the date of the bill’s enactment. Thus, a
miner, for instance, who achieved 30 full years of underground coal
mining employment by 1972, and who filed a timely part B claim
which was subsequently denied, will be entitled to benefits payments
under part B pursuant to this provision. If the entitlement derives
solely from amendments made by this section, the award of benefits
may not commence prior to the bill’s enactment.

A test of 25 or more years was adopted with respect to employment
in anthracite coal mines. A lesser test in the case of anthracite miners
is easily supportable, Initially, it is significant that the Administra-
tion has advised the Committee that the 25-year requirement ap-
plicable to anthracite miners “would have minimal fiscal impact * * *
since anthracite miners [with that amount of work experience] would
have qualified for benefits on the basis of medical evidence.”

. Beyond that, the Subcommittee hearing record contains the follow-
ing medical testimony suggesting peculiarly adverse qualities about
anthracite coal dust:

(a) Dr. Keith Morgan:

* * * in the anthracite area of Pennsylvania 14 percent of
working coal miners had complicated pneumoconiosis. In
Utah and Colorado it was around 0.1 percent. * * *

(b) Dr. Leroy Lapp:
* * * there is a higher prevalence of abnormal respiratory
function in anthracite miners than bituminous miners. * * *

We are not certain [what would cause that]. * * * It could be
something different about anthracite dust.



(¢) Dr. Murray Hunter:

The difference [in the increased prevalence of potentially
disabling respiratory disease of coal miners as compared to
the general population] is highest for anthracite miners.
least for miners in the Western States.

Moreover, a study to determine the prevalence of coal workers’
pneumoconiosis (CT%'P) in U.S. coal miners (conducted by the Na-
tional Institute of Occupational Safety and Health of the U.S. Public
Health Service) encompassed analyses among the major coal-produc-
ing geographic areas and according to years of employment. It re-
vealed that progressive massive fibrosis (complicated pneumoconio-
sis) is nearly seven times more prevalent among anthracite miners
than Appalachian bituminous miners. and infinitely more prevalent
when compared to Midwestern and Western bituminous miners. In
the potentially crippling stages of simple pneumoconiosis, the rele-
vant comparisons are approximately 3.5:1 and 8:1. respectively.
When years of employment are related to the prevalence of CWP ac-
cording to region, it is observed that a similar pattern of increased
prevalence among anthracite miners occurs over their bituminous
counterparts in all other regions. The study report also contains the
following relevant excerpts:

* * * it is [also] evident that anthracite miners are not
only at an increased risk of contracting the disease. but once
they have developed category 1 (simple pneumoconiosis).
they may also be more likely to progress to the more advanced
stages more often than are their bituminous counter-
parts. * * * [I]t is difficult not to conclude that there is
something in the environment of the anthracite miners that
puts them in special jeopardy. However, it is doubtful that
the quantity of respirable dust alone is responsible.

The entitlements established by section 2 of the bill are made ex-
pressly inapplicable as minimum.requirements that must be incor-
porated into a State workmen’s compensation law in order that it
may qualify as providing adequate coverage for black lung benefits.
The (%ommittee did not wish to add any additional impediments to
States contemplating revision of applicable workmen’s compensation
laws such that the State law would be then deemed “adequate” as a
substitute for the Federal program with respect to claims otherwise
covered by any such State law.

The entitlements do apply to a miner whose conditions of employ-
ment in a coal mine other than an underground mine were substan-
tially similar to those in an underground coal mine. A similar pro-
vision exists in_the current law regarding the application of certain
presumptions. In this respect, the Committee was considering, for
Instance, surface mine em?loyment in a preparation plant. or tipple.
where the exposure to coal dust is no less intense than that in under-
ground mines.

Under part C of the program, the entitlements apply only insofar
as the required years of employment may be achieved by June 30, 1971.

86-287T—T77—2
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Here again. an identical provision exists in the current law in deter-
mining whether a miner was employed for 13 vears or more in under-
ground coal mining. If that test is met, the claimant may be benefited
by the application of certain rebuttable presumptions. Thus. the count-
ing mechanisin in the bill is keyed to the same period. The underly-
ing purpose of a specified date certain in this application is that, prior
to that date, the generation of coal dust in mining operations was vir-
tually uncontrolled. By June 80, 1971, all coal operators were required
(by title IT of the Federal Coal Mine Health and Safety Act of 1969)
to continuously maintain the average concentration of respirable dust
in the mine atmosphere at or below 3.0 milligrains of respirable dust
per cubic meter of air—a level of concentration which. if achieved
and maintained. is not now believed to be unnsuallv dangerous to the
health of coal miners. Those miners employed for long periods prior
to the onset of Federal regulation were inevitably and constantly ex-
posed to dust concentrations devastating to the human condition. To
the extent the requisite years of employment were accumulated prior
to the advent of effective dust control, it is equally rational and reason-
able to apply a comparable entitlements test to both parts B and C
claimants without regard to the essential insignificance of whether a
claim happened to be filed on June 30, 1973. or July 1. 1973 (dates sur-
rounding the demarcation of full Federal responsibility for benefits
pavments).

The amendments made by this section provide further that a claim
for benefits may be filed under part B of the programn (Federal re-
sponsibility) at any time on and after the date of enactment of the bill
in the case of a miner whose date of last coal mine employment oc-
curred before December 30, 1969 (the date the black lung benefits pro-
gram commenced). This provision recognizes that coal operators were
not put on notice with respect to federally-mandated and rigorous dust
control requirements until the date of enactment of the Federal Coal
Mine Health and Safety Act of 1969. It was felt that miners whose
total coal mining work experiences occurred prior to that date should
therefore be regarded as Federal beneficiaries under the black lung
benefits program. This is accomplished by addine the provision within
the ambit of part B. Except to the extent this provision expressly
renders inapplicable any other requirement, condition, or application
of part B, it is applicable as well to this provision. The provision
merely provides possible access to part B benefits payments for claim-
ants in cases where all of the miner’s coal inining employment oc-
curred before December 30. 1969.

Skc. 3. Offset Against Workmen’s Compensation Benefits.—Benefits
received under the Act may be offset by an amount equal to any pay-
ment received under a State workmen’s compensation, unemployment
compensation. or disability insurance law on account of disability due
to pneumoconiosis. This provision merely brings part B of the pro-
gram into accord with the treatment afforded offsetting State benefits
under part C of current law. Only State benefits received due to pneu-
moconiosis. and not those received due to an unrelated condition, may
act to reduce Federal benefits payments in this respect. This amend-
ment becomes effective on the date of the bill’s enactment.

Src. 4. Current Employment As a Bar to Benefits—This section
prohibits under certain circumstances denial of a claim solely on the
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basis of employment as a miner at the time of filing or death. The pro-
vision is clearly not intended to reduce the fact of 2 miner’s employ-
ment at the time of filing a claim for benefits or death to a state of
irrelevance. Obviously, the employment circumstance itself bears very
heavily against any contention of total disability at such time. Rather,
the section isolates specific situations of employment change which may
suggest the existence of legal disability notwithstanding continued
employment status. The section thus bars denial of a claim for benefits
payments solely on the basis of em-plorment as a miner if (1) the loca-
tion of such employment was recently (from the perspective of the
date of filing, or death, as the case may be) changed to a mine area
having a lower concentration of dust particles, (2) the nature of such
employment was changed so as to involve less rigorous work, or (3)
the nature of such employment was changed so as to result in the re-
ceipt of substantially less pay. ) o

The Committee believes this understanding is already implicit in
current law and seeks, by this amendment, to underscore the signif-
jcance that mere status as an employee is not always accompanied by
the absence of total disability or death due to pneumoconiosis (within
the meaning of the Act). The Conference Report accompanying the
1972 amendments should have been instructive in this respect:

* * * it is not intended that a miner be found to be totally
disabled if he is in fact engaging in substantial work involv-
ing skills and abilities close!iy comparable to those of any
mine employment in which he previously engaged with some
regularity and over a substantial period of time, or if it is
clearly demonstrated that he is capable of performing such
work and such work is available to him in the immediate area
of his residence. H. Rept. 92-1048, at 7.

Despite this legislative mandate, claims have continuously been
denied solely on the basis that the miner is or was working in a mine
with no consideration as to the type of work being performed. Be-
cause of this administrative misapplication of the law, the amend-
ment is made retroactive to December 30, 1969, the initial effective date
of the black lung benefits program.

The section also provides that a miner may file a claim for benefits
irrespective of his employment status at the time of such filing. The
miner shall thereafter be notified as to whether he would be eligible
for the payments of benefits except that the circumstances of his em-
plovment do not comport with the limited circumstances under which
a claim may not be denied solely on the basis of emplovment as a
miner. This provision augments the preceding provision by ensuring
that miners who believe they are afflicted with disabling pneumoco-
niosis, and who are also employed in coal mining at the time, need
not engage in an exercise of “Catch-22” futility by having to elect
between maintaining emplovment (thus probably disqualifying them-
selves from eligibility on the basis of a threshold employment cir-
cumstances inquiry) and forsaking employment (thereby incurring
the risk of denial, and a consequent loss of all income support) in the
absence of any meaningful indication of benefits eligibilty.

At this point, it should be noted that the so-called “typical” coal
miner, because of both the one-industry (coal) characteristic of his
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region and his socioeconomic circumstance. continues to engage in the
rigorons activity of his emplovment beyond the point where prudence
and human compassion would dictate otherwise. It is a sorry and un-
conscionable specter indeed to witness that self-destruction. which
itself is most often compelled by considerations apart from the
miner’s control. To the extent these provisions make some of the at-
tendant decisions somewhat more manageable, and provide an alterna-
tive, they are amply justified. . .

Skc. 5. Appeals.—Except upon the motion of a claimant, the deci-
sion of an administrative law judge favorable to a claimant cannot be
appealed or reviewed. This provision was born out of Committee con-
cern that decisions favorable to claimants of certain administrative
law judges were being selectively reviewed by the Social Security Ad-
ministration’s Bureau of Hearings and Appeals. and reversed at a
curiously high rate. According to data requested by the Subcommittee
from the Social Security Administration, Appeals Council reversals
of favorable decisions issued by administrative law judges app}'oached
90 percent of its own motion review cases completed to that point. The
data was relevant to determinations made during FY 1974.

Heightening this concern was a memorandum from the Director of
the Bureau of Hearings and Appeals to all black lung administrative
law judges. issued Qctobar 20, 1975. It states in relevant part:

* * * T am very pleased that there has been a substantial
increase in the number of Black Lung case dispositions. How-
ever, I am concerned that this increase in production has been
accompanied by a significant increase in the Black Lung re-
versal rate. :

During the period January through July 1975, the reversal
rate in Black Lung showed a slight decline. * * * The re-
cent increase in the reversal rate during the last two months
is * * * difficult to understand. Our review of the individual
production records shows that the higher reversal rate was
caused largely by an increase in the reversal rate of a rela-
tively small nnmber of judges.

In consideration of the overall increase in the reversal rate,
T have decided to reinstitute the review of favorable Black
Lung hearing decisions by the Appeals Council’s support staff
in the Division of Appeals Operations. Therefore, all such
decisions (with the c¢iaim file) should be forwarded to (the
Bureau of Hearings and Appeals).

The closing paragraph of the memorandum states: “The action be-
ing taken should not he construed as an attempt to interfere with the
independence of Black Lung judges.” It would appear that this some-
what belated exercise in propriety may have been lost in the rather
profound implications of the preceding excerpts.

The Committee therefore believes reversals of favorable decisions
issued by administrative law judges are suspect to the point where they
should be summarily set aside. Such reversals are tainted beyond in-
dividual redemption and are impossible to isolate within the universe
of favorable decisions reviewed. The only fair and appropriate re-
sponse 1s to retroactively reinstate all favorable decisions issued by
administrative law judges. However, the Committee is pleased to note
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that the Department of Health, Education, and Welfare has an-
nounced a new policy with respect to this matter as reflected by the
assurance of March 16, 1977 to the Chairman of the Cominittee as
follows:

In response to the specific concerns you have expressed to
me, I want to inform you that the Department does not, and
has not in the past, appealed approved black lung clamms at
the initial or reconsideration levels. Moreover, we are not
now challenging favorable decisions reached at the hearing
level. and do not plan to do so in the future. However, we
will reconsider this course of action if we find over time that
hearing decisions contaln an excessive number of errors.

Sec. 6. Indinidual Notifications.—This section dircets the Secretary
of Health, Educztion, and Welfare, in cooperation with the Secretary
of the Interior and coal operators, to locate potentially eligible per-
sons (under part B of the program) who have not filed a black lung
benefits claim and afford such persons an opportunity to do so. A
6-month filing limitation is imposed when notification is accomplished
and claims filed will be considered as if filed on June 30, 1973 (under
part B of the program). . )

The Committee is aware that the Social Security Administration,
in nearing the conclusion of that part of the black lung benefits pro-
oram delineating full Federal responsibility for the payment of bene-
fits (versus coal operator responsibility), cooperated with certain coal
operators in furnishing information sufficient to assist such operators
in ascertaining former employees who had not yet filed a claim and
thereafter to advise and encourage such employees to undertake a
timely filing within the period of full Federal responsibility. Though
the nature of this cooperation is itself questionable, it appears the
Social Security Administration could have minimally extended such
cooperation to 21}, in a genuine effort to reach as many of those possibly
entitled to black lung benefits as was feasible.

_Some Members of the Committee also asserted that the Social Secu-
rity Administration had not undertaken a program sufficiently ade-
quate to apprise potential claimants of the existence and availability of
the black lung benefits program; indeed, that many miners and widows
did not learn of the program until the period of tull Federal responsi-
bility had passed. At a Labor Standards Subcommittee hearing on
June 6, 1974, Bernard Popick, former Director of the (SSA) Bureau
of Disability Insurance responded :

* * * I would like to go back to an earlier point that you
made or implied and that is the question of how many people
have not ?gxlxlle}d.or did not apply for benefits with the Social
Security Administration up to July 1973 and lost benefits
by having failed to apply.

I think we went into that question a little bit in an earlier
hearing. We expressed our serious doubts and reservations as
to whether there were very many people who by July 1973,
ﬁom§ all the way back to December 1969, over that period,

ad failed to file a claim with us and would have had a valid
claim if they had.

That is why I began my remarks earlier with pointing
out the lengths to which we went and the steps we took to
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malie sure that eligibles under the program were informed of
their rights and those who failed to file under the original
law up to May 1972, we felt those additional ones had then
filed after the amendments in May 1972 and as of July 1973
with over a half million claims having been filed, we were
not under the impression that there were very many people
who failed to file and who should have filed as far as part B
of the program was concerned.

This provision of the bill requires only that the Secretary (HEW)
undertake a good faith and diligent effort to locate individuals who
are likely to be eligible for part B benefits and who have not filed a
claim for such benefits. In this pursuit, the Secretary is directed to
cooperate with specified parties in identifying individuals having long
periods of employment in coal mining (and, if deceased, their poten-
tially eligible survivors). He shall then appropriately inform those
who have never filed a claim for benefits under either parts B or C of
the program of the possibility of their eligibility for benefits and offer
them assistance in preparing their claims where it is appropriate that
a claim be filed. Any individual informed under this provision has six
months from the date of notification within which to file a part B
claim. Although any claim filed during any such period shall be con-
sidered on the same basis as if it had been filed on June 30, 1973, bene-
fits pavments need not be provided for any period before the date of
the bill's enactment.

It is emphasized that this provision is intended to focus solely on
those individuals who may have been eligible for part B benefits had
they made a timely filing by June 30, 1973, but who did not do so
because of their essential unawareness of such eligibility. To the extent
they have since filed a claim for black lung benefits payments, they are
aware of the program and therefore excluded from these notification
requirements. It is also emphasized that the Secretary is expected to
measure the eligibility of claimants notified under this provision ac-
cording to eligi’Bility criteria and conditions in effect and existing on
June 30, 1973. The only exception to this date of assessment (regard-
ing the application of such eligibility criteria) are covered by the
amendments provided by sections 4 and 8 of this bill, which are made
effective retroactive to December 30, 1969, because the Committee
believes the law has been misapplied in these respects. The sections
indicated address limited circumstances under which current employ-
ment shall not constitute a bar to benefits, and evidence required to
establish a claim. Beyond those exceptions, a claimant notified under
this provision will have his benefits eligibility determined as though
he had filed on June 30, 1973.

The only guidance provided the Secretary in determining those who
should be notified under this provision is couched within the lan-
guage, “individuals who are likely to be eligible for such [part B]
benefits” and “individuals having long periods of employment in coal
mining [including survivors].” It is undesirable that the Committce
attempt to further define this universe, cxcept by again underscoring
that the focus of this provision is the individual who may have quali-
fied for part B benefits had he not been uninformed. A variety of con-
ditions are inevitably assessed in the claims determinations process,
and all claimants are surely not alike. The Secretary is best able to
describe those characteristics which tend to be associated with favor-
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able claims and the matter must necessarily therefore be committed to
his discretion. The Committee expects only that the Secretary dis-
charge this responsibility with good faith and diligence.

Sec. 7. Definitions.—This section provides that the criteria for de-
termining total disability with respect to claims filed after June 30.
1973, shall be no more restrictive than those applicable to claims filed
on June 30, 1973. For some inexplicable reason, the Department of
Health, Education, and Welfare. exercising authority provided under
the current law, has literally saddled the Department of Labhor with
rigid and difiicult medical standards for measuring claimant eligibility
under part C of the program. The so-called “permanent” medical
standards now in effect under part C are much more demanding than
the so-called “interim” standards applied by HEW under part B of
the program. HEW points to “substantial legal and other reasons™ for
applying restrictive medical standards to a claim filed on and after
July 1. 1973, and less restrictive criteria to a claim filed before July 1.
1973. That assertedly “substantial” support apparently arises out of
language contained in the Senate Report accompanying the 1972
amendments. In actual fact, HEW has completely misplaced the
emphasis of the Senate Report. The Senate directive with regard to
the “interim” stanclards clearly spoke to standards that would obtain
until “the establishment of new facilities or the development of new
medlical procedures.” (S. Rept. 92-743, at 18) That was the clear and
explicit condition underscoring the need for and the duration of “in-
terim” medical standards. Under the HEW interpretation, these devel-
opments somehow magically occurred at the onset of -part C of the
program. The Congress did not intend in adopting the Senate initia-
tive, as HEW so unequivocally asserts, that this “nterim” approach
would suddenly conclude at the termination date for new part B filings.
And HEW could hardly intimate that the “new facilities” or “new
medical procedures” referenced so specifically in the Senate Report
have, in fact, become reality.

This provision of the bill would require that standards no more re-
strictive than the “interim” medical standards shall be equally applica-
ble to part C claims. To the extent that more restrictive standards are
justified by the presence of “new facilities” or “new medical proce-
dures,” it 1s apparent that the Congress must in the future make that
determination.

It 1s significant that the Department of Labor shares the Commit-
tee’s view of the inapplicability of the “permanent? criteria to part C
claims. The following letter from the Solicitor of Labor to the General
Counsel of HEW urges the latter to permit the use ot the “interim”
criteria in Department of Labor cases:

U.S. DEPARTMENT OF LaBOR,
OFFICE OF THE SOLICITOR,
. Washington, D.C., September 13, 1974.
Joux B. RHINELANDER,
General Counsel, U.S. Department of Health, Education, and Welfare,
Washington, D.C.

Dear MR. RHINELANDER: On August 5, 1974, a meeting was held
between Social Security and Department of Labor black lung officials
with a view toward resolving the dispute which has arisen concerning
the appropriateness of the medical and evidentiary standards promul-
gated by Social Security for use by the Department of Labor in its
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black lung program. This meeting was first requested by my letter of
June 14, 1974.

We are sorry to report that no satisfactory resolution of the prob-
lem was achieved at the meeting.

As you may recall, the substance of the issue is that Social Security,
which has the exclusive authority under the Black Lung Benefits Act
to promulgate medical-evidentiary standards, has issued regulations
which require that certain more restrictive medical screening criteria
are to be applied in determining the eligibility of Department of Labor
black lung claimants than are applied in determining the eligibility of
Social Security black lung claimants. It has been our belief that this
variance in standards is unjust and completely unsupported by the
mandate of the statute.

We have received your comments concerning this matter at the
August 5 meeting, in your letter of August 1, 1974, as well as in Mr.
Gerald Altman’s letter of August 14, 1974. In light of these contacts
it is now apparent that Social Security is unwilling to amend its medi-
cal regulations in the interest of uniform permanent medical criteria.

In defense of its decision not to change the interim regulations to
make them applicable to Department of Labor claims, Social Security
officials have advanced a number of arguments. For the reasons de-
tailed herein we find the Social Security arguments unacceptable in
all respects, and remain firm in our belief that there is no justification
for the continued limitation on the use of the interim criteria in De-
partment of Labor claims.

1. DOL i3 not authorized, by law, to adopt the interim criteria with-
out S84 action.—The Social Security suggestion that the Department
of Labor is authorized by law to adopt the interim criteria without
a change in the regulations is legally unsupportable. The suggestion
is predicated upon the language of section 422(h) of the Act and 20
CFR 410.414 and 410.426 of the permanent criteria.

Section 422(h) of the Act provides in pertinent part:

* * * The Secretary of Labor shall by regulation establish
standards, which may include appropriate presumptions for
determining whether pneumoconiosis arose out of employ-
ment in a particular coal mine or mines. * * *

We interpret this provision to give the Secretary of Labor author-
ity to develop a formula for assessing liability against a particular coal
operator. Clearly the language of 422(h) does not authorize & Labor
Department foray into the medical standards area. More importantly,
perhaps, is the clear congressional intention that the promulgation of
medical standards be exclusively within the province of the Depart-
ment of HEW. This fact is attested to on page 1 of the August 1 letter.
Mr. Altman suggested that a presumption of disability based upon
specific medical facts is not a medical standard but a standard of evi-
dence within the province of the Secretary of Labor. We believe this
position to be logically unsound. especially in light of the fact that the
interpretation of all the medical-evidentiary presumptions contained
in the Act itself are within the province of Social Security, and totally
inadequate to support what appears to be a Department of Labor in-
trusion into an area from which it is clearly excluded by the express
terms of the Act.
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As Mr. Altman points out, sections 410.414 and 426 are incorporated
in the Department of Labor’s regulations. However, it is clear that any
construction of those provisions which arguably permits the Depart-
ment of Labor to utilize the interim standards does not comport with
accepted canons of statutory interpretation. Section 410.414 and 426
of the regulations contain general provisions which permit the use of
“other relevant evidence.” Section 410,490, the interim criteria, con-
tains an explicit delineation of the “other relevant evidence” in ques-
tion and prohibits the Department of Labor from using such specific
“other relevant evidence.” It is impossible to see how the Department
of Labor could appropriately utilize a general provision of law to in-
corporate by means of questionable regulatory authority a specific
provision of law which by its own terms is not available for use by
the Department. We think any court when faced with these facts would
be compelled to rule that the Secretary of Labor had abused his au-
thority under the Act. :

2. T he variance in standards adversely impacts on DOL claimants.—
The further Social Security conclusion that there need be no appreci-
able effect on clalmants as a result of the variance in screening criteria
is, we believe, unrealistic.

It is becoming increasingly clear that many of those claimants who
can meet the interim criteria, but not the 1969 criteria are, in fact,
totally disabled by pneumoconiosis and should be entitled to benefits.
In the August 5 meeting Mr. Altman verified this conclusion. In any
event, under the current criteria prescribed by Social Security for the
Department of Labor’s program, a great number of these claimants
who file with the Depatment of Labor must be tentatively denied
benefits at an early stage in the adjudication of their claims, Althouch
further pursuit of such claims might result in a determination of eli-
gibility, it is our experience that claimants who are initially denied
benefits on medcal grounds become discouraged and do not fully
utilize the rights available to them to obtain a more intensive review
of their claims. This type of claimant will encounter greater difficulty
in obtaining legal assistance and often abandon or neglect to pursue
his claim.

It must also be noted that those few claimants of this type who are
willing to engage in the further pursuit of proof of entitlement must
subject themselves to a battery of expensive, time consuming and
often unpleasant medical procedures. Frequently, there are no facil-
ities available to conduct these tests near the claimant’s residence. The
1972 amendments were enacted largely to ease the difficulty evidentiary
burden facing all black lung claimants. Social Security has negated
this intent insofar as transitional and Part C claimants are concerned
by promulgating variant standards of eligibility which will certainly
result in the denial of benefits to an unknown number of worthvy
claimants who, within the intent of the 1972 amendments, should be
found eligrible. ’

3. The legislative history does not support variant standards.—The
passage from the legislative history which Social Security argues
authorizes the limited applicability of the interim eriteria lends no
support to their position in this regard. The passage in question. con-
tained in S. Rep. No. 92-743, 92d Cong., 2d Sess. 17-19 (1972) affirms

86-267—77——3
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Congress’ intent to ensure the liberalization of eligibility screening
criteria in light of the inadequacy and unavailability of clinical fa-
cilities with black lung testing capability, a condition which has not
significantly changed. This passage clearly authorizes Social Security
to liberally evaluate the evidence submitted in respect to a backlog
claim but 1t does not authorize the promulgation of special breathing
test screening standards which are applicable to Part B claims but
not Part C claims. In fact, the passage refers specifically to evalua-
tory criteria “other than breathing tests.” The relevant portions of
" the interim criteria are predicated largely on the results of “breathing
tests.” This passage, by its express terms, simply does not empower
Social Security to create by regulation a legal discrimination between
Part B and Part C claimants not authorized by the Act. It only di-
rects Social Security to make a lesser effort to rebut the evidence sub-
mitted by a backlog claimant.

On the other hand, we believe Congress made it clear that all
liberalized medical-evidentiary procedures mandated by the 1972
amendments were to be applied to both Part B and Part C claimants.

Section 430 of the Act makes all 1972 medical-evidentiary amend-
ments applicable to Part C claims. In his explanation of section 430,
Senator Randolph noted:

Questions were raised -during the committee deliberations
over whether the amendments to Part B would automatically
be applicable, * * * to Part C.

* * * » * * -

Although it would appear clear that the same standards
are to govern, the committee concluded that it would be best
t(09§;>2 )specify. S. Rep. No. 92-743, 92d Cong., 2d Sess. 21
1972).
The July 10, 1974 letter from Congressman Sieberling to Secre-
tary Weinberger reaffirms our view in this regard. Congressman
Sieberling points out:

It was clearly the intent of Congress in passing the Black
Lung Benefits Act that all black Jung claims be considered
under less restrictive medical standards than those -estab-
lished pursuant to the 1969 Act. When the [amendments
were] being considered by Congress, the Senate added sec-
tion 430 to the [Act] to insure that the standards * * *
would be substantially equivalent whether the Black Lung
Benefits Program was being administered by the Social Se-
curtig Administration, the Department of Labor, or by the
states.

In view of these fairly clear pronouncements, we do .not believe
that the exclusivity of the interim criteria represents either a correct
or appropriate expression of congressional intent.

4. The interim criteria would not suffer from constitutional infirmity
if applied by DOL.—We do not believe that Social Security’s fears
concerning the constitutionality -of the interim criteria, if they are
applied in cases involving private liability, are justified. It has been
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pointed out that the interim criteria do no more than establish a rebut-
table presumption of eligibility for benefits. The criteria by their terms
set forth a number of avenues of rebuttal. A rebuttable presumption
suffers from constitutional infirmity only if it is, in fact, irrebuttable 1n
light of the circumstances surrounding 1ts applicability. This is clearly
not the case with respect to the interim criteria. Any coal operator has
ample opportunity and resources available to liim to present sound
medical evidence tending to rebut the presumption of eligibility
created by the interim criteria. Indeed, a coal operator often has
greater resources at his disposal than does a claimant. Expert medical
testimony, as well as a claimant’s actual work responsibilities, are only
two examples of possible rebutting evidence. There 1s clearly no due
process problem with the procedural application of the interim criteria
1n respect of claims involving coal industry liability.

5. Variant standards may themselves be unconstitutional.—On the
other hand, in light of recent pronouncements by the Supreme Court,
there appears to be a strong likelihood that the failure to permit the
interim standards to be applied to ease the evidentiary burden of De-
partment of Labor black lung claimants may be unconstitutional. The
variance in standards unquestionably creates a discrimination between
Part B and Part C claimants. As we have indicated in this letter, such
discrimination 1s not supported by the facts or the law. A discrimina-
tion created by law among persons within the same class, which may
result in the denial of a benefit to certain members of that class. meets
the requirements of equal protection only if a rational basis exists for
such ‘discrimination. We do not believe that a genuine rational basis
can be constructed to justify the discrimination created by the variance
in criteria.

6. Conclusion.—1t is our firm belief that the only appropriate way to
remedy the existing difficulty is for Social Security to amend its medi-
cal regulations to permit the use of the interim criteria in Department
of Labor cases. We, therefore, request that you re-evaluate your legal

osition in this regard, taking into consideration the matters discussed
an this letter and inform us of your findings at the earliest possible
ate.

If we can be of any further assistance to you in this matter, please
do not hesitate to contact us.

I look forward to your reply.

Sincerely,

Wirriam J. KiLBERG,
Solicitor of Labor.

Copies to Congressman John H. Dent, Chairman, General Subcom-
mittee on Labor and Bernard E. DeLury, Assistant Secretary
for Employment Standards.

Skc. 8. Evidence Required To Establish Claim.—This section es-
tablishes that affidavits regarding a miner’s physical condition shall be
sufficient evidence, in the case of a deceasedp miner for whom no rele-
vant medical evidence exists, that such miner was totally disabled due
to pneumoconiosis or that his death was due to pneumoconiosis. The
provision. though applicable to both part B and part C claims, is di-
rected primarily at the former. It addresses the dilemma of survivors
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who, because of the absence of any relevant medical evidence regarding
the physical condition of deceased miners, cannot pstabl}sh the validity
of an otherwise valid claim. In most cases, the miner died many years
ago, and such evidence has been lost or destroyed by the miner's phy-
sician, or is otherwise now non-existent. The provision merely permits
affidavits of persons with knowledge of the miner’s physical condition
to supplant this void. It is not intended to eliminate the applicable
employment test (as modified by section 4 of this bill) in determining
elizibility for benefits under the program. In this context. an appropri-
ately disqualifying mine employment at the time of death would con-
stitute “relevant medical evidence.”

Like the amendment provided by section 4, the Committee helieves
this amendment would have been unnecessary if the Social Security
Administration had conformed its eligibilitv determinations process
to accommodate all of the evidentiary considerations specified in sec-
tion 413(b) of the Act. That subsection already establishes the sig-
nificance of affidavits in the case of 2 deceased miner, and reads in
pertinent part:

In determining the validity of claims nnder this part. all
relevant evidence shall be considered. including. where rele-
vant, medical tests such as blood 2as studies. X-ray exam-
ination. electrocardiogram. pulmonary function studies. or
physical performance tests. and any medical history. evi-
dence submitted bv the claimant’s physician, or his wife’s
offidavits. and in the case of the deceased miner. other ap-
propriate affidavits of persons with knowledge of the miner’s
physical condition. and other supportive materials.

The Committee bill also requires the Secretary to accept X-ravs of
acceptable quality submitted by the claimant’s physician except where
the Secretary has reason to believe that a claim has been fraudulently
represented.

Both the Department of Health. Fducation, and Welfare and the
Department of Labor have (without legislative direction) established
X-ray quality control procedures under which government contract
radiologists provide their own interpretations of X-rays submitted in
connection with black lung claims. This procedure has elicited deep
resentment among claimants, who believe strongly that the govern-
ment readers are utilized solely for the purpose of denying claims.

While the Committee does not concur in this belief, it is concerned
that this procedure alone has done more to destroy the credibility of
the Federal government’s administration of this program among
miners and widows than any other factor. The Committee does agree
with the statement of Dr. Edgar L. Dessen. chairman of the Task
Force on Pneumoconiosis of the American College of Radiology that
“we would doubt that radiology will become a statistically exact
science.” ’

The Department of Labor acknowledges that more than 60 percent
of the X-rays which are submitted as positive for pneumoconiosis are
re-read by the government’s consulting radiologists as negative. As a
general proposition reasonable men can differ, and this holds true for
radiographic interpretations as well as for other fields of endeavor.
The imperfection of this art is also indicated in cases of miners whose
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X-rays were interpreted as negative and who have, on autopsy, been
revealed to have suffered from varying stages of pneumoconiosis.

Thers is little reason, as a matter of policy, for the government to
interpose panels of second-guessers, particularly where_the original
interpreter of a claimant’s X-ray was a qualified radiologist. The
Committee therefore intends that this provision be retroactively ap-
plied to denied and pending claims as well as to new ones. If, in the
case of a claim by a living miner, an X-ray 18 objectively determined
not to be of acceptable quaﬁity, the Secretary shall request that another
X-ray be taken. Where fraud is suspected, the Committee expects the
Secretary to take such action as may be appropriate, but he shall
specifically describe the reasons upon which this suspicion 18 based.

Because of administrative omissions in this regard, the amendment
is made retroactive to December 30.1969.

Skc. 9. Olaims Filed After December 31,1973.—Part C of the black
lung benefits program was designed to transfer claims liability from
the Federal Government to the States through State workmen’s com-
pensation programs. A State program must meet certain minimum
requirements before the Secretary of Labor is authorized to deem 1t
“adequate.” In the event a State program is not “adequate”, provisions
of the Longshoreman’s and Harbor Workers Compensation Act are
applied by the Secretary of Labor and liability is assessed against
coal operators found to be responsible for a claim. An insurance con-
tract or self-insuring mechanism is required to be maintained by coal
operators for the purpose of meeting obligations incurred under this
part. Where a responsible operator cannot be assessed, the Secretary
is responsible for the payment of benefits. )

Two significant realities have acted to frustrate the objective of
transferring claims liability from the Federal Treasury to States and
coal operators: (1) No State workmen’s compensation law has yet been
deemed “adequate” under part C, and (2) the Department of Labor
has been successful in identifying responsible operators only with
respect to about 25 to 30 percent of the part C claims. Moreover, recent
testimony before the Subcommittee indicated that 97 percent of puta-
tive responsible operator cases are being contested by the industry.

The confluence of these unanticipated occurrences has meant con-
tinued Federal liability for black lung claims filed after the period
when such liability was expected to end. In mid-1974, a Labor Depart-
ment official advised the Subcommittee that the projected Federal lia-
bility under part C was already cstimated at approximately $500 mil-
lion. That estimate was subsequently revised upwards to $800 million
and the Department has not yet submitted a current official estimate.

Section 9 of the bill conclusively ends this lingering Federal liability
by the creation of a coal industry trust fund, into which all coal opera-
tors will contribute, and from which all part C benefits will flow. In
accomplishing this objective, the Committee establishes that the costs
of the occupational disease should be now borne by the industry from
which it arises. It continues to rccognize that an “adequate” State
workmen'’s compensation plan may cushion this industry liability ; and
that to the extent individual coal operators can be assessed with liabil-
ity in individual cases, that liability should attach. But it substitutes
the industry-wide trust fund mechanism for the Federal Treasury in
those cases where residual liability now falls to the Secretary of Labor.
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In a statesmanlike appearance before the Subcommittee on March
13. 1975, the president of the industry’s trade association made the
following statement:

We recommend that legislation be enacted to establish an
industry financed, industry administered trust fund to pay
for claims arising under part C, title IV of the Coal Mine
Health and Safety Act of 1969.

Though that spokesman has recently communicated the trade asso-
ciation’s “concern” with what he perceives to be “potential adverse
effects” of the legislation, the Committee has not received any commu-
nication from the industry which would effectively countermand the
endorsement for an industry financed, industry administered trust
fund set forth above. The industry is to be congratulated for its forth-
right—albeit belated—willing acceptance of this heretofore primarily
Federal burden.

The Committee also wishes to note that it regards this concept of an
industry financed, industry administered trust fund as a possible
prototype for future legislative treatment of other occupational dis-
eases. Surely, lessons of the black lung program indicate that the inci-
dence and prevalence of an occupational disease may far exceed the
most exaggerated estimate; that an occupational disease is as debilitat-
ing as any other work-related injury and clearly occurs as a manifesta-
tion of employment alone; that liability may be difficult to attach to an
individual employer because of the slow but steady progression of such
diseases; and that the role of the Federal Government in addressing
the essential vacuum of State activity in this area should not inevitably
extend to providing Federal monies 1n the form of benefits payments—
but rather, should be one of ensuring the provision of such necessary
compensation to afflicted employees by placing the responsibility on
the very source of its occurrence.

A summary description of section 9 of the bill is provided at this
point.

During any period after December 31, 1973, black lung benefits
deemed payable, where a State workmen’s compensation law has not
been approved by the Secretary of Labor, shall be paid from the Black
Lung Disability Insurance Fund established by this section.

Part C of the program is made permanent by repealing the provi-
sion contained in existing law which would otherwise terminate bene-
fit payments after 1981.

laims for benefits under this section must be filed within 3 years
of the discovery of total disability due to pneumoconiosis or from the
date of death due to pneumoconiosis.

In the case of a living miner. a claim filed under this section based
upon presumptions in existing law aud the entitlements established in
section 2 shall be filed within 3 vears from the date of last exposed
employment in a coal mine. In the case of death for which benefits
would be payable pursuant to such presumptions or entitlements, the
claim shall be filed within 15 years from the date of last exposed em-
plovment in a coal mine.,

The amount of benefits payable under this section shall be reduced
by the amount of any compensation received under any Federal or
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State workmen’s compensation law because of death or disability due to
pneumoconiosis.

The Secretary shall provide for the prompt hearing of appeals by
aggrieved claimants within 45 days after a claimant requests such a
hearing, at a time and place convenient to a claimant, and subject to
relevant provisions of title 5, United States Code, relating to adminis-
trative procedures. A claimant may obtain review of any final decision
of the Secretary pursuant to such a hearing, provided a civil action is
commenced in the appropriate Federal district court no later than 90
days after receiving notice of such decision. The court shall have the
power to enter, upon the pleadings and transcript of the record. a judg-
ment affirming, modifying, or reversing the decision of the Secretary,
without remanding the case for a rehearing. Provision is also made for
remanding the case for a rehearing and for ordering that additional
evidence be taken at such rehearing.

The Federal Coal Mine Health and Safety Act is amended to estab-
lish in the Treasury of the United States a trust fund designated as the
Black Lung Disability Insurance Fund.

The Fund shall essentially consist of assessments and premiums paid
by coal operators and shall be managed and administered by trustees
elected by coal operators. Provisions for the election of trustees, their
duties and responsibilities, and other matters relevant to the orga-
nization and maintenance of the trust, are included in this section.
Generally, the trustees shall control the Fund and have the authority
to hold, seh, buy, exchange, invest, and reinvest the corpus and income
of the Fund. Investment decisions are to be in accordance with corre-
sponding provisions of the Employee Retirement Income Security
Act of 1974. Any profit or return on any investment or reinvestment
made by the trustees shall not be considered as income for tax purposes.

In addition to the payment of black lung benefits, amounts in the
Fund shall be available to defray operating expenses and for provid-
ing medical benefits required under the program. The trustees may
enter into agreements with any self-insurer or insurance carrier who
has incurred an obligation under the Act under which the Fund will
assume such obligation in return for prescribed payments to the Fund.
Beginning October 1, 1977, the Fund shall assume benefit payment
obligations incurred by the Secretary of Labor prior to that date
under existing law.

The trustees are required to submit an annual report to the Secre-
tary of Labor and to coal operators on the operation and financial
condition of the Fund and the Secretary shall report annually to the
Congress with respect to such matters.

No coal operator may bring any proceeding, or intervene in any
proceeding, held for determining claims for benefits; the trustees shall
act on behalf of all operators with respect to claims filed under part
C of the program. The Fund may not participate or intervene as a
party to any proceeding held for the purpose of determining claims
for benefits under part C, except that the Fund may, if dissatisfied
with any claim determination of the Secretary under part C, seek
review in the appropriate Federal court of appeals, Provided, how-
ever, that any finding of fact of the Secretary relating to the inter-
pretation of medical evidence which demonstrates the existence of
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pneumoconiosis or any other disabling respiratory or pulmonary im-
pairment, shall not be subject to such review. This provision does not,
however, act as a complete bar to the Fund’s right to seek judicial re-
view in the event of dissatisfaction with any claims determination
made by the Secretary of Labor. The Fund clearly has the unfettered
right to full review in contesting claims determinations involving only
findings of fact other than those the bill expressly precludes from
review.

Where a State workmen’s compensation law has not been approved
by the Secretary of Labor, coal operators in such State shall secure the
payment of assessments to the Fund and shall also pay premiums into
the Fund in amounts sufficient to ensure the payment of benefits. As-
sessments may be secured according to requirements currently ap-
plicable under existing law with respect to the securing of benefits
payments by coal operators: self-insurance or insurance contracts. Al-
though the Fund will provide all benefits payments under part C, any
operator who is determined to be liable by the Secretary (pursuant to
grovisions currently applicable under existing law) for a claim for

enefits shall be annually assessed by the Fund to the full extent of
such operator’s aggregate liability for each year. Premiums shall be
paid into the Fund by all coal operators (except by operators located
In any State where the workmen’s compensation law has been ap-

roved by the Secretary) irrespective of liability for individual bene-

ts gayments. The total premiums received by the Fund shall be ap-
plied, among other purposes, to obligations incurred by the Fund as
a result of claims determinations for which no operator is found by
the Secretary to be liable for a claim for benefits payments (and con-
sequently, the payment of assessments to the Fund).

The initial premium rate is established by the Secretary as a rate
per ton of coal mined by operators. Beginning one year later, the
trustees may modify the premium rate to reflect the experience and
expenses of the Fund. except that the Secretary may further adjust
the rate to ensure that all obligations of the Fund will be met. Pre-
mium rates shall be uniform for all mines, mine operators, and
amounts of coal mined. Premiums paid by operators shall be con-
sidered ordinary and necessary business expenses for Federal tax
purposes.

Premiums are collected by the Secretary of the Treasury together
with, and in the same manner as, quarterly payroll reports of em-
ployers. The Secretary of the Interior shall regularly certifv the names
of all operators subject to the Act in order to guarantee the payment
of premiums by all operators. Any operator who fails or refuses to
pay a required premium or assessment will be subiect to a civil penalty
pursuant to an action brought by the Fund in the appropriate U.S.
district court.

TFederal expenditures under part C of the program are limited to
those necessary for carrying out administrative responsibilities. All
other expenses shall be borne by the Fund. and if horne by the Fed-
eral Government, shall be reimbursed bv the Fund. In this context.
Federal expenditures shall be limited to the ereatest extent consistent
with the purpose of transferring Federal liability under part C to the
Fund.
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This section also authorizes the appropriation to the Fund of such
sums as may be necessary to provide the Fund with amounts equal to
50 percent of the amount which the Secretary estimates 1s neces-
sary for the payment of benefits under the foregoing provisions dur-
ing the first year of the Fund’s existence. Any amounts appropriated
may be used only for the payment of benefits and are to be repaid
with interest into the general fund of the Treasury no later than
5 years after the first appropriation made hereunder. _ _

Skc. 10. Olinical Facilities.—The sum of $10 million is authorized
to be appropriated each fiscal year to the Secretary of Health, Educa-
tion, and V%’Jelfare, for the purpose of contracting with and making
grants to agencies, organizations, and individuals for fixed-site and
mobile clinical facilities for the analysis, examination, and treatment
of respiratory and pulmonary impairments in active and inactive coal
miners. The authorization provided herein will ensure the continued
expansion of the program initiated under current law. .

Sec. 11. Medical Care—This section continues the provisions of
section 7 of the Longshoremen’s and Harbor Workers’ Compensation
Act (providing for medical services and supplies) to persons entitled
to benefits on account of total disability.

WWhere the Secretary of Health, Education, and Welfare, has reason
to believe a miner receiving benefits under part B of the black lung
benefits program became eligible for medical services and supplies
on January 1, 1974, the Secretary shall notify the miner of such
possible eligibility. A miner so notified has 6 months from the date
of notification to file a claim for medical services and supplies.

Sec. 12. Transitional Provisions.—The Secretary of Health, Edu-
cation, and Welfare with respect to part B and the Secretary of
Tabor with respect to part C are required to review denied claims—
first, to determine whether or not there was any initial error or inap-
propriate denial, and second, to ascertain whether or not the changes
made by H.R. 4544 would require the approval of such claim. In
cither event, such Secretary shall approve any such claim forthwith
if the review on this basis indicates the claimant to be entitled to
benefits. Each Secretary is to make the review of those formerly de-
nied claims without requiring the resubmission of any claim.

Skc. 13. Short Title.—This section amends title IV of the Federal
Coal Mine Health and Safety Act of 1969 by identifying it as the
“Black Lung Benefits Act”.

Skc. 14, Mine Accident Widows.—This section provides that bene-
fits payments shall be provided under part B to an eligible survivor of
o miner who was employed for at least 17 years in underground coal
mines and died as a result of an accident which occurred 1n any such
¢oal mine. Benefits payments to survivors are reduced by an amount
equal to any payment received by such survivors under the workmen’s
compensation, unemployment compensation, or disability laws of the
miner’s State.

Skc. 15. E'ffective Dates.—This section provices that the effective
date of this bill (Black Lung Benefits Reform Act of 1977) shall be
on the date of its enactment, except that—

(1) the amendments made by section 2 shall be effective on and
after December 30, 1969, but claims approved solely because of

86-207-—~T7T——t
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such amendments, which were filed before the date of enactment
of this bill, shall be awarded benefits only for the period begin-
ning on such date of enactment;

(2) the amendments made by sections 4, 5, and 8 shall be effec-
tive retroactive to December 30, 1969;

(3) the amendments made by section 6 shall not require the
payment of benefits for any period before the date of enactment
of this bill; and

(4) the amendments made by section 9 become effective on

October 1, 1977.

This section also provides that the provisions of existing law relat-
ing to the payment of benefits shall remain in force after the effective
date of the amendments made by this bill as rules and regulations of
the Secretary, and that such provisions shall be revived as appropriate
by the Secretary in the event that benefits payments cannot be made
(for any reason) from the Fund.

OVERSIGHT

No oversight findings have been presented to the Committee by the
Committee on Government Operations. The Committee’s (Education
and Labor) own findings are incorporated throughout the discussion
above, “Summary and Discussion of Major Provisions”.

INFLATIONARY IMPaCT

Since the total costs of the bill (including Federal receipts gen-
erated by the trust fund mechanism established under section 9) are
not substantial, the Committee anticipates minimal inflationary im-
pact on prices and costs in the operation of the national economy. The
costs of the bill amount only to an infinitesimal percentage of the esti-
mated total federal budget for fiscal year 1978. The impact in future
vears will even be smaller inasmuch as the first year’s costs are based
on certain provisions which require retroactive payments.

Costs

The Committee has received cost estimates on the bill from the Con-
gressional Budget Office which the Committee adopts as appropriate
estimates at this time as to the cost of the legislation through fiscal
year 1982. These cost estimates follow :

ConreEssioNAL BunGer OrFrFICE—Cost ESTIMATE

1. Bill Number: H.R. 4544.

2. Bill Title: Black Lung Benefits Reform Act of 1977.

3. Purpose of Bill: The Black Lung Benefits Reform Act of 1977
amends the Federal Coal Mine and Safety Act of 1969 and the Black
Lung Benefits Act of 1972. The substantive provisions proposed by the
bill include the following: )

1. An irrebutable presumption for miners having completed 30
years in an underground mine before 1972;

2. Removal of the provision barring miners from benefits be-
cause of current employment status;
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. Termination of offsets for state compensation benefits;

. Establishment of a Black Lung Disability Insurance Fund
which would assume responsibility for payments under
Part C (for both located and unidentified operators) ;

5. A broad publicity campaign to inform people of the Black

- Lung program; ] )

6. Acceptance of affidavits as evidence in survivors’ claims;
7. The utilization of interim medical standards under Part C;
8. Expansion of eligibility to survivors of miners killed in mine
accidents;
9. Removal of deadline for filing under Part B if miner’s last
exposed employment was before December 30, 1969 ; and

10. The approval of claims solely on the basis of the original

interpretation of the X-ray with no denials allowed based

upon a rereading of that X-ray.

Pty

4. COST ESTIMATE
[in miltions of doilars)

1978 1979 1980 1981 1982
Budget-authority.......ceceencaaane.nn 358.8 320.6 224.3 217.4 208.7
Outlays 358.8 320.6 224.3 217.4 208.7

5. Basis for Estimate: In general, the data used to develop this cost
estimate was based upon information and projections provided by
the Degart-ment of Labor (DOL) and the Social Security Administra-
tion (SSA). Average future benefit amounts use 1976 actual benefits
(adjusted by the relative weights of miners and survivors) inflated by
CBO projections for increases in the G.S. pay scale. Retroactive costs
assume that claims filed were distributed evently throughout the pe-
riod (i.e.,that for Part B, the same number of claims were filed in each
of the years 1969 to 1973 and, for Part C, equal numbers were filed
between 1974 and 1977). Also, in calculating Part B retroactive costs,
full benefit amounts were included for all the years from 1974 to 1978.

In calculating 1978 and 1979 costs, it was assumed that, in the case
of Part B, 85 percent of the claims that would become eligible under
this bill would be processed and paid in 1978 and 15 percent in 1979,
For Part C, a 25 percent rate was applied in 1978 with the remaining
75 percent processed and the first payments made in 1979.

Lastly, in calculating outyear costs, a mortality rate of 7.9 percent was
used in 1979 (with a 0.3 percent per year increase after that) and a
4.2 percent Tate (with a 0.2 percent increase per year) for widows.

. The following represents a brief description of the specific assump-
tions used to estimate the section-by-section costs of the bill.

Section 2.—Subsection (a) provides for an irrebutable presumption
of disability for miners of bituminous coal if they had worked for 30
or more years in the mines as of 1971 and 25 years for anthracite work-
ers. According to SSA, this would entitle 17,000 additional miners to

benefits (without retroactivity). The costs associated with this provi-
sion are:

1978 Millions Millions
' $49.9 1981 58.7
1979 59.3 1982 $58. 3

1980 59.0
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Section 3. —Provides for the elimination of offsets to workmen’s com-
pensation benefits for black lung payments. According to Social Se-
curity, this would affect approximately 3,300 beneficiaries and would
have the following cost impact :

AUillions Millions
1978 $9.7 1981 . 39.3
1979 11.1 1982 8.0
1980 10. 2

Section 4. —Eliminates the present restriction that a miner currently
employed cannot file a claim for benefits. According to Social Security
this would affect approximately 600 miners and, including retroactiv-
ity, would cost:

Millions Millions
1978 $10.0 1981 $3.6
1979 4.0 1982 3.2
1980 4.0

Section 5.—Prohibits appeals subsequent to the decision by an Ad-
ministrative Law Judge in favor of the claimant. According to SSA,
this would affect approximately 1,000 claimants. The costs associated
with this section would be, including retroactivity :

Millions Millions
1978 $16.7 1981 $3.6
1979 6.6 1982 3.5
1980 3.7

Section 6.~Provides that the Secretary of Health, Education, and
Welfare will undertake a program to locate individuals who are likely
to benefit from the provisions of the Act. It is estimated that this pro-
visioll(l1 would affect approximately 2,000 additional beneficiaries and
would cost: ‘

Millions Millions
1978 $5.9 1981 $6.2
1979 7.3 1982 5.3
1980 6.8 .

Section 7.—Makes applicable, under Part C, the interim medical
standards used under Pact B. Costs associated with this section, based
upon 8,325 additional beneficiaries, are estimated at:

} Millions Aillions
1978 $7.2 1981 $27.8
1979 30.0 1982 - 26.8
1980 : 28.8 :

Section 8—Under Subsection (a), provides for affidavits to be ac-
cepted as sufficient medical evidence to establish a claim where no other
evidence existed at the time of death for a miner. This provision would
qualify 2,000 additional miners under Part B according to SSA and
860 additional under Part C according to DOL. Costs under each Part
are estimated at:

[tn millions of dollars]

Part 8 Part C Total
33.4 4.2 37.6
13,2 15.8 29.0
13.2 3.3 16.5
13.1 3.3 16.4
13.0 3.2 16.2
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Also, under Subsection (c), provides that the Secretary shall accept
the report of a claimants physician as to the existence of pneumoconi-
osis and prohibits the rereading of an X-ray unless the Secretary has
good reason to believe that X-ray is not of sufficient quality, if there is
an inaccurate autopsy report, or if evidence of fraud exists. It is esti-
mated that 7,900 claims have been denied based solely on rereadings
under Part B and 15,120 by the Department of Labor. However, a cer-
tain percentage of these claims would still be reread based upon insuf-
ficient quality of X-rays. Assuming that 25 percent of the X-rays
would be reread, this provision provides for an additional 11,340 Part
B and 5.925 Part C recipients. Based upon these assumptions, the costs
associated with this Section (including retroactivity) would be:

(In millions of datlars]

Part B8 Part C Tetal
190.5 16.5 207.0
86. 8 7.1 157.9
57.5 2.3 79.8
52.1 24.1 76.2
45.0 26.7 n7

Section 10.—Authorizes the continuation of the clinical facilities
program at $10 million per year. Assuming full appropriations based
upon the authorization levels, the costs would be :

Millions Millions
1978 $10.0 1981 $10.0
1979 10.0 1982 10.0
1980 10.0

Section 1}.~—Provides benefits to survivors of miners killed in mine
accidents on or before June 30, 1971, who had seventeen or more years
of coal mine employment, Based upon data provided by the United
Mine Workers, a total of 1,650 survivors would be eligible for this pro-
vision. Costs associated with this Section are estimated at :

Hillions Millions
1978 $4.8 1981 $5.6
1979 5.4 1982 5.7
1980 5.5

Under Section 9 of the bill. a trust fund has been created which will
ay all benefits under Part C starting October 1, 1977. The revenues
or this trust fund will be collected through premiums payed by the coal
operators. The premium rate will be established by the Secretary of
Labor such that sufficient monies will be available to the trust fund
to meet the needs of the fund. Thus, in any given fiscal year, addi-
tional budget authority (i.e. revenues li)lus interest) due to this bill
will be equal to the new outlays generated by H.R. 4544.
6. Estimate Comparison : None.
7. Previous CBO Estimate: None.
8. Estimate Prepared By : Jeffrey C. Merrill (225-7766).
9. Estimate Approved By :
Jamrs L. Broar,
Assistant Director for Budget Analysis.
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ArrENDIX

Summary of comments by James L. Weeks, Consultant, relative to
medical knowledge supportive of an objective provision for establish-
ing entitlements to black lung benefits payments based upon years of
coal mining employment.

What do doctors know about black lung,* and what are they still
relatively ignorant about? What can the state of medical knowledge
contribute to making fair and efficient policy for awarding black lung
benefits? The answers to these questions will be summarized from the
medical literature listed in the appendix of this report.

There is broad agreement among doctors concerning the following:

1. Chronic disabling respiratory disease is significantly more wide-
spread and more severe amnong deep coal miners than it 1s among the
gex;eral population. (See articles Nos. 3, 3, 9, 12, 13, 17, 18, 19, 21, 22,
28.

2. The probability of developing new cases of black lung and of
worsening existing cases increases regularly with increased years un-
derground. (See same articles as No. 1.)

3. The effects of exposure to underground mine environments are
cumulative and the effects result in progressive disease which result in
irreversible damage to miners’ lungs with frequent complications. of
heart disease. Since treatment is not possible, prevention is all the
more important. (See 9, 11, 12, 13, 21, 22, 28.)

4. The probability that coal miners will develop black lung increases
regularly after about ten years of working underground. (5, 9, 13. 17,
and see attached unpublished data from the National Coal Workers
Autopsy Study.)

5. gome sort of respiratory disease is likely to begin after as little
as one year underground and, because of the cumulative damage and
progressive nature of black lung, symptoms get progressively worse
with more years spent underground. (5, 28)

One study with the most carefully selected sample of miners and
ex-miners showed, for example, 46% of their sample of 264 miners had
some degree of X-ray evidence of pneumoconiosis. (5, p. 389) “There
was little pneumoconiosis until miners had worked at least eleven years
in the mines. The prevalence then rose progressively with increased
years underground.” (See Fig. 1, p. 389) In this same study, the au-
thors found that “pulmonary function (as measured by breathing
tests) becomes impaired with increasing years the men work under-
ground. This effect seems to be separate from the effects of age, smok-
ing, and roentgenographic categories.” P: 393-394)

Another study showed similar results. “Among working miners, the
prevalence of roentgenographic evidence of pneumoconiosis is related
directly to increasing age and years of underground experience.”
* * * (See Fig. 2) (13. p. 52) * * * “In all age groups, there is an

incremental increase in the incident percentage with increase of
underground experience.” * * * “The prevalence of pneumoconiosis
exceeded 17 nercent in working miners 45 years of age and older hav-

1 Following the statutory definition, black lung refers to any disabling respiratory
diseare amons coal minerr and does not mean onlv coal workers pneumoconiosis.
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ing more than 30 years underground. Definite pneumoconiosis was
found in over 20 percent of those non-working miners over 45 years of
age who had more than 20 years mining experience.” (13, p. 52)

The National Coal Study found similar results “Roentgenographic
category of simple pneumoconiosis increases with the number of years
worked underground.” (17, p. 222) (Sce Fig. 3) The same study found
marked differences between different regions but the same general
trend showing a regular increase in the percentage of miners with
X-ray evidence of pneumoconiosis with increased years spent under-
ground. (See Fig. 4) And again, “the relationship between mean years
spent underground and roentgenographic category of simple pneu-
moconiosis is a monotonic increasing trend.” (p.223)

In all of these studies, the regular increase in the percentage of cases
of pneumoconiosis begins after ten years underground, a factor the
U.S. Surgeon General noted in his testimony to the Senate Labor Sub-
committee in 1969. (See those Hearings, p. 751.)

One might argue that these trends would not hold in_the future
since mines will be less dusty with increased compliance with the dust
standard set with the 1969 Coal Mine Safety and Health Act. This
contention is not supported by existing facts. In the second round of
X-ray examinations under the National Coal Study, 13 percent of
those miners examined progressed from category “0” to category “17
in their X-ray findings while the dust records for these mines showed
a downward trend below the 2 mg/M? standard. These new cases of
pneumoconiosis are much more than would be expected if the dust in
thie mines were below the standard. These new cases of CWP could
mean that dust data are inaccurate or it could mean that CWP is
caused by more than just coal mine dust. The X-rays that showed the
increases in CWP were read by five different readers and the results
are consistent. (See the Transcript the National Coal Advisory Coun-
cil. March 1974.)

. Most of the data for these studies comes from examinations of large
numbers of miners. During these examinations, miners usually are
given chest X-rays, lung function (breathing) tests for airway ob-
struction and lung restriction, and questionnaires concerning symp-
toms such as cough, wheezing, shortness of breath, etc. Most of the
data concerning the prevalence and severity of black lung is based on
chest X-ray data.

There is some autopsy data that provides a basis for some important
and more reliable conclusions. Data collected from 405 autopsies as
part of the National Coal Workers Autopsy Study at the Appalachian
Laboratory for Occupational Respiratory Diseases (ALFORD) shows
that of all the miners examined, 84 percent had CWP, When these
autopsies were arranged by years worked underground, there was a
sharp increase in the percentage of cases after fifteen years, with those
with less than fifteen years underground showing 64 percent with
CWP and those with more than fifteen years underground showing
88 percent with CWP. (See data attached.) °

n testimony given to the Congress when it was considering the 1972
amendments to the black lung law, it was clearly demonstrated that
the chest X-ray was an inadequate measure of disability when used to
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determine eligibility for black lung claims.® The chest X-ray does not
relate to lung disability and it identifies only Coal Worlers Preumo-
coniosis and not other disabling lung diseases associated with under-
ground coal mining. These limitations on the use of chest X-rays were
recognized and policy for determinin eligibility for black lung claims
was changed accordingly. If the chest X-ray is limited in 1ts usefulness
for the cﬁn.ical determination of disability, it follows that it is also
limited in its usefulness for the ‘%pidemiological determination of the
prevalence of black lung. Since X-rays do not accurately indicate dis-
ability, epidemiological studies based on X-ray screening thus likely
underreport the prevalence of black lung. Further? it also follows that
any regular increase in the prevalence and severity of black lung is
likely greater than existing studies show. .

Ot%er diagnostic tools for determination of eligibility on a case-by-
case basis are similarly limited. The lung function tests have shown
impairment of lung function but impairment by this test has been
slight and results vary widely. (5, 12, 13, 16, 17) Lung function tests
measure only the person’s ability to move air in and out of their lungs
and do not measure the basic function of the lung, namely, its ability
to provide oxygen to the rest of the body and to remove carbon di-
oxide and other waste. Questionnaires concerning symptoms are simi-
larly unreliable indicators of impairment and disability because they
involve so much subjective informatien.

Other dia%nostic tools for either clinical determination of disability
or epidemiological determination of prevalence are indaequate for
other reasons. Lung biopsy is major surgery and a person would have
to be healthy in the first place to take it. Blood gas test taken during
exercise is dangerous, painful, and expensive. Older persons, persons
with heart conditions, or persons with some other deformity that
would make it impossible for them to do the exercise cannot take the
test. (21, 22) Autopsies, while useful, do not help living miners.

Thus 1n summary, emsting medical evidence dzmonstrates not only
the five general conclusions * * * [presented above] but also strongly
suggests: (1) epidemiological data underreports the prevalence of
black lung, and (2) existing diagnostic tools for case-by-case deter-
mination of eligibility for black lurg payments are inadequate.

Thus it is reasonaZIe that eligibility for receiving henefits not be
based on a case-by-case clinical determination of disability but that
eligibility for receiving payment be made on a simple determination of
the number of years spent underground. Such an administrative device
would be consistent with existing medical knowledge that shows the
regular progression of black lung with increasing years underground,
a progression that begins after ten years underground. It would also be
consistent with the limitations on existing diagnostic tools. Further,
given the regular increase in the prevalence of the disease after fifteen

2 Later studies of X-ray readers further demonstrate their limited usefulness -
mining eligibility for black lung payments. One recent study found that. on cfoor;pdaerr‘.;r:
British and American readers (all of the American readers in this study were those rezu-
larly used by the Social Security Administration in their determination of elizibiiity for
claims). American readers agreed with Rritish readers as seldom as 45 percent of the
time and among each other as seldom as 48 percent of the time. After noting the disturb-
ing results of this study, the researcher quipped. ‘‘Clearly. coal workers pncumoconiosis.
;ﬁ:egﬁ%au(t){hg ?tu%llgseyh?x of ‘trl;e laehc;]d;?lr." ’(23, pi 1190) Black lung claimants cannot be

. ve u d 3 i
o0 dhiest Dorys (14 28759 nd similar inconsistencies and variations among readers
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years spent underground, we suggest that the time period for deter-
mining eligibility for receiving benefits be set at fifteen years under-
ground. After that time, a miner could exercise his option to leave
underground work and receive a guaranteed payment of benefits.

A fifteen-year policy would have an additional advantage of allow-
ing medical research and practice to continue unhampered by the con-
fining constraints of administrative agencies. It would allow doctors
to look after their patients rather than to leap through too many
bureaucratic hoops. And it would allow researchers to conduct their
research based on more factual information, thus making future policy
based on more reliable fact than on medical knowledge that has been
forced to serve too many masters—the needs of miner’s health, public
policy, and scientific research.

A fifteen-year policy would also be good preventive medicine. The
effects of respiratory hazards in coal mines are cumulative and lead
to progressive and chronic disease. Once many of these hazards are
breathed in, they do irreparable damage and further exposure makes
1t worse. Black lung is a one-way street to ill health.

Given the cumulative effects and the progressive nature of black
lung, it is good preventive medicine to fix a time limit after which
a miner would be guaranteed the option of either continuing to worlk
in the mines or of retiring with a black lung payment. This payment
would be in recognition of the miner’s massive exposure to respiratory
hazards and of the significantly greater probability of developing
black lung with more years underground. At least the miner would
be given the option of either staying in the mines or not.

Currently, many miners stay in the mines because of uncertainty
about whether they will be awarded black lung benefits and in spite
of their doctor’s advice that they are doing irreparable damage to
their health. With the establishment of guaranteed black lung pay-
ment after fifteen years underground, a miner would not be forced
by economic pressure to stay in a situation where his health would be
permanently damaged and he would face premature death.

There is ample precedent for such a policy based on cumulative
and progressive damage and oriented to prevention of disease before
the fact rather than compensation for the disease after the fact. The
health standard for workers who are exposed to radioactive materials
is one such. precedent. The adverse effects of radioactive materials
ave cumulative just as are the adverse effects of coal mine dust.
Accordingly, workers exposed to radioactive materials are not sup-
posed to be exposed to more than five remns of radioactivity per vear.
according to standards set by the Occupational Safetv and Health
Administration. This health standard is conceptually different from
the standard for coal mine dust which is set at 2 ma/M? regardless of
the length of time of exposure. A standard that does not consider

- length of exposure may ke convenicnt to enforce but it does not cuar-
antee the liealth of miners. The relevant measuve for the protection of
miners’ health is not the average concentration of dust hut rather
the total amount of dust (and other hazards) the individual miner
has taken into his lines. This is measured in other coal mining coun-
tries but not in the United States. One wav to guarantee the healtl
of miners. then, is in addition to setting a dust standard for averaoe

86-267—77——3 B
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exposure, to set a time limit on underground employment after which
a miner could exercise his option to leave the mines and be awarded
a black lung payment. Such a policy would be consistent with the
cumulative effects of work underground and with the progressive
nature of black lung. It is simple, it is fair, it is consistent with
me(ciﬁc?.l knowledge concerning black lung, and it is good preventive
medicine.

FIG. 1.—DISTRIBUTION OF 264 MINERS BY NUMBER OF YEARS WORKED UNDERGROUND AND ASSOCIATED
ROENTGENOGRAPHIC FINDINGS?!

Roentgenographic category

Progres- Percent

sive with

massive  pneumo-

Years underground Number 8 ] 1 2 3 fibrosis  coniosis
21 1 1 0 0 9

12 0 0 0 0 0

23 3 2 0 3 26

46 14 18 8 8 51

4] 16 34 5 8 61

143 34 55 13 19 46

54 13 21 H T onaeee

! Classified 2ccording to new international classification ‘‘Geneva 1958" of pneumoconioses (17), described in teat under
“'Roentgenographic metheds. ' .

;Nu{nber In each group by years worked underground. Figures under roentgenographic categories are numbers of
subjests.

Joo  Autopses, 15711972

PME
oo N Severe CWP
to - Moderate CWP

o ] O Mie cwe g g
. \

77 7 7R

T 4
o 4 \ 5'0
i
e oI ;
© i :
o5 o d i o i
W e I :
% 1 B
10 4 L
0-5 410 g b 2e 28 %30 31-3¢ 3e-4e WS ot

Yours  uaderground



80

401 °

30

PERCENT

1 J

0 10 20 30 0 350
YEARS OF UNDERCROUND WINING EXPERIEHCE

F1etre 2.—Definite pnecumoconiosis by years of underground experience,
working winers

80 .

PERCENY

0 10 20 30 40 50
YEARS OF UNDERGROUND MINING EXPERIENCE

F1eurRe 2A.—Definite pneumoconiosis by years of underground experlerce,
working face workers



36

PMF

3—
>
S
o
g
3+
(&)
2 2+
<
:
=
~
<
(4]
'? -—— Bituminous
o Ly .
o) — Anthracit2
<

0-4

0 T Y T T T T T 4
10 20 30 40

Years Underground

Ficuie 3.—Relationship of CWP to years underground

80r
70r

601

Anthiatits

vith CWP
(4

e300

s,
[}

Tidwest

[
]

[andd

£3 West

10-19 20-29
Years Uncaarground
Ticues 4.—Relationship of prevalence of CWD by regioun to years of underground
exposure

40+




10.

11.

12.

13.
14,
15.

16.

17.

18.

19.
20.
21.

29

.

3H
[
REFERENCES"

Amandus, H. E, et al. “The Pneumoconiosis: Methods of Measuring Pro-
gression,” Chest, Vol. 63, (May, 1973). p. 736-743.

. Amandus, H. E, et al. “Pulmonary Zonal Involvement in Coal Workeré

Pneumoconiosis,” Journal of Occupational Medicine, Vol. 16, (April, 1974),
D. 245-247.

. Enterline, Phillip E., “A Review of Mortality Data for American Coal

Miners,” Annals, New York Academy of Sciences, Vol. 200, (December 29,
1972), p. 260-272.

. Felson, Benjamin, et al. “Observations on the Results of Multiple Readings

of Chest Films in Coal Miners’ Pneumoconiosis,” Radiology, Vol. 109,
(October, 1973), p. 19-23.

. Hyatt, R. E., et al. “Respiratory Disease in Southern West Virginia Coal

Miners,” The 4American Review of Respiratory Disease, Vol. 89, (March.
1964), p. 387401. :

. Jacobson, M. “The. Basis of the New Coal Dust Standard,” The 3Mining Engi-

neer, (U.K.), Vol. 131, (March, 1972), p. 269-279.

. Jacobson, M. “The British Pneumoconiosis Field Research and New Dust

Standards.” presented to the International Conference on Harmful Dust
in Mines, Gottwaldov, Czechoslovakia, October 27-29, 1970.

. Jacobson, M., et al. “New Dust Standards for British Coal Mines,” Nature,

(U.K.), Vol. 227, (August 1, 1970), p. 445-44T7.

. Jacobson, M. “Evidence of Dose-Response Relation in Pneumoconiosis. (2).”

Transactions of the Society of Occupational Medicine, (U.K.), Vol. 22,
1972, p. 88-94.

Jacobson, M.. et al. “The Relation Between Pneumoconiosis and Dust Ex-
posure in British Coal Mines.” in W. H. Walton. ed., Inhaled Particles,
#3. Proceedings of the Royal Society of Industrial Hygiene, 1970. (Unwin

Bros., Old Woking, England : 1971). p. 903-919.

Jacobson, M. “Progression of Coal Workers’ Pneumoconiosis in Britain in
Relation to Environmental Conditions Underground.” in Proceedings of
Conference on Technical Measures of Dust Prevention and Suppression in
Mines, Luxemburg, Oct. 11-13, 1972, (Luxemburg, European Coal & Steel
Community : 1973), p. 77-93.

Kibelstis. John A.. et al. “Prevalence of Bronchitis and Airway Ohstruction
in American Bituminous Coal Miners.” The American Review of Respira-
tory Disease, Vol. 108. (1973), p. 886-893.

Lainhart. H. N.. et al. Pneumoconiosis in Appalachian Bituminous Coal lin-
ers, (Washington, D.C.: U.S. Government Printing Office. 1069).

Lappé II LeRoy, et al,, Correspondence, The Lancet (U.K.) (March 2. 1974).
. 35

Morgan. W. K. C, et al. “A Comparison of the Prevalance of Coal Workers
Pneumoconiosis and Respiratory Impairment in Pennsylvania Bituminous
and Anthracite Miners.” Annalr of the New York Academy of Sciences,
Vol. 200 (December 29, 1972), p. 252-259.

Morgan. W. K. C.. et al. “Lung Volumes in Working Coal Miners.” dnnals ot
‘;g; New York Academy of Sciences, Vol. 200 (December 29, 1972). p. 478~

Morgan. W. K. C.. et al. “The Prevalence of Coal Workers Pneumaconiosis
in U.S. Coal Miners,” Archives of Environmental Health, Vol. 27. (1973),
p. 221-226.

Morgan. W. K. C, et al “Ventilatory Capacity and Lung Volumes of T'S.
Csogll Miners,” Archives of Environmental Health, Vol. 28, (1074). D. 182~
189.

Ortmeyer. Carl E., et al. “The Mortality of Anpalachian Coal Miners. 1065—
1971.” Archives of Environmental Health. Vol. 29. (1974). p. 67-72.

Phelps. Harvey. “Observations on High Altitnde Coal Miners,” Rocky Moun-
tain Medical Journal, Vol. 69, (1972). p. 59-63.

Rasmussen. Donald L. “Patterns nf Phrsinlogieal Impairment in Coal Work-
ers Pneumoconiosis.” Annals of the New York Academy of Sciences. Vol.
200. (December 29, 1972). p. 455-462.

Rasmussen. Donald L.. et al. “Respiratory Function in Southern Annalachi an
Cog‘lmlt{zlngrs." American Review of Respiratory Disease, Vol. 103. (1971,
p. 48.

. Reger, R. B,, et al. “On the Diagnosis of Coalworkers Pneunmoconiosis. Aneln-

American Disharmory.” American Review of Respiratory Diseasc, Vol.
1908. (1973), p. 1188-1191.



38

24. Reger, R. B, et al. “On the Factors Influencing Consistency in the Radio-
logic Diagnosis of Pneumoconiosis,” American Review 0f Respiratory
Digease, Vol. 102, (1970), p. 905-915.

25. Reisner, M. “Pneumoconiosis and Exposure to Dust in Coal Mines in the
German Federal Republic,” in Proceedings of Conference on Techniocal
Afcasures of Dust Prevemtion and Suppression in Jlines, Luxemburg,
OCtbi%;la' 1972, (Luxemburg, European Coal & Steel Community : 1973),
p. 4 .

26. Rogan, J. M., et al. “Role of Dust in the Working Environment in the De-
velopment of Chronic Bronchitis in British Coal Miners,” British Journal
of Industrial Medicine, (U.K.), Vol. 30, (1973), p. 217-226.

27. Rossiter, C. E. “Relation of Lung Dust Content to Radiological Changes in
Coal Workers,” Annals of the New York Academy of Sciences, Vol. 200,
(December 29, 1972), p. 465—477.

28, Stoekle, John D., et al. “Respiratory Disease in U.S. Soft Coal Miners:
Clinical and Etiological Considerations, A Study of 30 Cases,” Journal of
Chronic Diseases, (U.K.), Vol 15, (1970), p. 887-903.

OTHER SOURCES

U.S. Congress, Senate, Subcommittee on Labor, Hearings, Coal Mine Health
and Safety, 91st Cong., 1st Sess., (March, 1869).

U.S. Congress, Senate, Subcommittee on Labor, Hearings, Black Lung Legis-
lation, 1971-1972, 92nd Cong., 1st & 2nd Sess., (December 1971, January &
February, 1972).



SecTION-BY-SECTION EXPLANATION OF THE BILL
SHORT TITLE

Section 1 of the bill provides that the bill may be cited as the “Black
Lung Benefits Reform Act of 1977”,

ENTITLEMENTS

Section 2(a) of the bill amends section 411(c) of the Federal Coal
Mine Health and Safety Act of 1969 (hereinafter in this explanation
referred to as the “Act”) to provide that a miner (or, in the case of
a deceased miner, the eligible survivors of such miner) shall be en-
titled to the payment of benefits (1) if such miner was employed for
30 years or more in one or more underground coal mines; or (2) if
such miner was employed for 25 years or more in one or more
anthracite coal mines. Section 2(a) also amends section 411(c) of the
Act to provide that the Secretary of Health, Education, and Welfare
shall not apply any requirement of subsection (c) relating to a miner’s
having worked in an underground coal mine if the Secretary deter-
mines that conditions of such miner’s employment in a coal mine other
than an underground mine were substantially similar to conditions in
an underground mine. Such waiver of the applicability of require-
ments, in existing law, applies only with respect to paragraph (4) of
subsection (c).

Section 2(b) amends section 412(a) (1) of the Act to make conform-
ing amendments based upon the new entitlements established by the
amendments made by section 2(2a) of the bill.

Section 2(c) amends section 414(a) of the Act by adding a new
paragraph (4). Paragraph (4) provides that aclaim for benefits
under part B of title IV may be filed any time on or after the date of
the enactment of the bill by 2 miner (or, in the case of a deceased
miner, the eligible survivors of such miner) if the date of the last
ggposeg employment of the miner involved occurred before December

, 1969.

Section 2(d) amends section 414(e) of the Act to make conforming
amendments ‘based upon the new entitlements established by the
amendments made by section 2(a) of the bill.

Section 2(e) (1) makes a similar conforming amendment to section
421(a) of the Act.

Section 2(e) (2) amends section 421(b) (2) (C) of the Act to provide
that any State workmen’s compensation law shall not be required, in
order to be considered to provide adequate coverage for pneumo-
coniosis, to include standards for the payment of benefits based upon
conditions substantially the same as conditions described in para-
graphs (5) and (6) of section 411(c) of the Act, as added by section
2(a) of the bill.

(39)
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Section 2(f) amends section 430 of the Act to provide that the
amendments made by the bill to part B shall, to the extent appro-
priate, also apply to part C of title IV.

Section 2(f) also makes conforming amendments to section 430
of the Act based upon the entitlements established by the amendments
made by section 2(a) of the bill.

OFFSET AGAINST WOREMEN’S COMPENSATION BENEFITS

Section 3 of the bill amends section 412(b) of the Act to provide
that reductions in the amount of benefit payments to a miner under
section 412 resulting from payments received by the miner under the
workmen’s compensation, unemployment compensation, or disability
insurance laws of his State may be made only if the payments to the
miner under such laws are made on account of the disability of such
miner due to pneumoconiosis. In existing law, the reductions are
made whether or not the disability of a miner is due to pneumoconiosis.

CURRENT EMPLOYMENT AS A BAR TO BENEFITS

Section 4(a) of the bill amends section 413 (b) of the Act to provide
that a claim for benefits under part B may not be denied solely on
the basis of employment as a miner if (1) the location of such employ--
ment has recently been changed to a mine area having a lower con-
centration of dust particles; (2) the nature of such employment has
-been changed so as to involve less rigorous work; or (3) the nature of
such employment has been’changed to employment which receives-
substantially less pay. : o :

Section 4(b) amends section 413 of the Act by adding a new sub-
section (d). Subsection (d) provides that a miner may file a claim for
benefits whether or not he is emplgyed by an operator of a coal mine at
the time he files such claim. The Secretary of Health, Education, and
‘Welfare is required to notify a miner whether, in the opinion of the
Secretary, the miner (1) is eligible for benefits.on the basis of the
grovisions of paragraph (1), (2), or (3) of subsection (b), as added

y section 4(a) of the bill; or (2) would be eligible for benefits, except
for the circumstances of the employment of the miner at the time
he filed his claim.

APPEALS

Section 5 of the bill amends section 413(b) of the Act to provide
that, notwithstanding the provisions of the Social Security Act which
are made applicable to part B of title IV of the Act, any decision by
an administrative law judge in favor of a claimant may not be appealed
or reviewed, except upon motion of the claimant.

INDIVIDUAL NOTIFICATIONS

Section 6 of the bill adds a new section 416 to part B of title IV
of the Act. .

Section 416(a) requires the Secretary of Health, Education. and
Welfare to undertake a program to locate individuals who are likely
to be eligible for benefits under part B and have not filed a claim for
such benefits.



41

" Section 416(b) requires the Secretary, in cooperation with mine
operators and with the Secretary of the Interior, to determine the
names and addresses of individuals having long periods of employ-
ment in coal mining. The Secretary is required to inform any such
individuals, other than those who have filed a claim for benefits under
title IV, of the possibility of their eligibility for benefits, and offer
them assistance in preparing their claims.

Section 416(c) provides that, notwithstanding any other provision
of part. B, a claim for benefits under part B filed by an individual
informed by the Secretary under subsection (b) of section 416 shall,
if filed no later than 6 months after the date the individual was so
informed, be considered on the same basis as if it had been filed on
June. 30, 1973. . o

L - DEFINITIONS

Section 7(a) of the bill amends section 402%‘) of the Act to provide
that regulations of the Secretary of Health, Education, and Welfare
relating to the definition of “total disability” shall not provide, with
respect to claims filed after June 30, 1978, more restrictive criteria
than those applicable’to a claim filed on June 30, 1973.
~ Section 7(b) amends section 402 of the Act to provide that the term
“fund” means the Black Lung Disability Insurance Fund established
Ey section’ 423(a) of the Act, as added by amendments made by the
ll. -
EVIDENCE REQUIRED TO ESTABLISH CLAIM

- Section' 8(a) of the bill amends section 413 (bi“of the Act to provide
that, with respect to affidavits submitted by the wife of a deceased
miner or by persons-with knowledge of the miner’s physical condition,
if there is no relevant medical evidence in the case of such deceased
miner, such affidavits shall be considered to be sufficient to establish
that the miner was totally disabled because of pneumoconiosis or that
his death was due to pneumoconiosis.

Section 8(b) amends section 413(b) of the Act to make the pro-
visions of section 205(n) of the Social Security Act applicable to part
B of title IV of the Act. .

Section 8(c) amends section 413(b) to provide that unless the Sec-
retary has good cause to believe that an X-ray is not of sufficient qual-
ity or an autopsy report is not accurate or that the condition of a miner
is being fraudulently misrepresented the Secretary shall accept the
report or the opinion of the claimant’s physician concerning the pres-
ence of pneumoconiosis and the stage of advancement.

CLATMS FILED AFTER DECEMBER 31,1973

‘Section 9(a) (1) of the bill amends section 422(a) of the Act to
make a conforming amendment based upon the entitlements estab-
lished by the amendments made by section 2(a) of the bill, and to pro-
vide that specified provisions of the Longshoremen’s and Harbor
Workers’ Compensation Act shall apply to mine operators only to the
extent consistent with the provisions of part B of title IV of the Act.
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Section 9(a) (2) amends the last sentence of section 422(a) of the
Act to make reference to premiums and assessments which are re-
quired to be paid by mine operators under the amendments made by
the bill.

Securing of assessment payments

Section 9(a) (3) amends section 422(b) of the Act by adding a new
paragraph (2). Paragraph (2) (A) provides that, during any period
1n which a State workmen’s compensation law is not 'mc%uded on the
list of approved laws published by the Secretary of Labor, each mine
operator in the State involved shall secure the payment of assessments
against such operator by (1) qualifying as a self-insurer in accord-
ance with regulations prescribed by the Secretary; or (2) insuring the
payment of such assessments with any stock company or similar orga-
nization, or with any other person or fund, while such company, per-
son, or fund is authorized to insure workmen’s compensation under the
laws of any State. :

Paragraph (2)(B) provides that, in order to meet the insurance
requirements described in the preceding paragraph, every policy or
contract of insurance shall contain (1) a provision to pay assessments,
even if the provisions of the State workmen’s compensation law may
provide for payments less than the amount of such assessments; (2)
a provision that bankruptcy of the operator shall not relieve the in-
surance carrier from liability for the payment of the assessments; and
(3) such other provisions as the Secretary may require.

Paragraph (2) (C) provides that no policy or contract of insurance
may be cancelled before the expiration date of the policy or contract,
until at least 30 days have elapsed after notice of cancellation has been
sent to the Secretary and to the mine operator involved.

Section 9(a) (4) amends section 422(b) (1) of the Act to make ref-
erence to premiums and assessments which mine operators are required
to pay under amendments made by the bill.

Benefit payments

Section 9(a) (5) rewrites the provisions of section 422(c) of the Act.
Subsection (c), as so rewritten, provides that benefits shall be paid
under section 422 by the Black Lung Disability Insurance Fund (here-
inafter in this explanation referred to as the “fund”), subject to re-
imbursement to the fund by mine operators. Such benefits shall be
paid to the categories of persons entitled to benefits under section
4i2(a) of the Act in accordance with regulations of the Secretary of
Labor and the Secretary of Health, Education, and Welfare, except
that (1) the Secretary of Labor may modify any regulation of the Sec-
retary of Health, Education, and Welfare; and (2) no mine operator
shall be liable for payment of any benefit on account of death or total
disability due to pneumoconiosis, or on account of any entitlement
under paragraphs (5) and (6) of section 411(c), which did not arise,
at Jeast in part, out of employment in a mine during the period when it
was operated by such operator.

Section 9(a) (6) amends section 422(e) of the Act to strike out a8
provision that no payment of benefits would be made under section 422
f{)rt.any period after 12 years after the date of the enactment of the

c
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Section 9(a) (7) makes conforming amendments to section 422(f)
(2) of the Act based upon the entitlements established by the amend-
ments made by section 2(a) of the bill.

Section 9(a) (8) amends section 422(h) of the Act to eliminate the
provision that the regulations of the Secretary of Health, Education,
and Welfare prescribed under section 411 of the Act shall also apply to
claims under section 422.

Consideration of claims; appeals procedure

Section 9(a)(9) rewrites section 422(i) of the Act. Subsection
(1) (1), as so rewritten, requires the Secretary of Labor to prescribe
regulations providing for the prompt consideration of claims under
section 422.

Subsection (1) (2) requires the Secretary to prescribe regulations for
the prompt hearing of appeals by claimants who are a%grieved by any
decision of the Secretary. Any such hearing must be held no later than
45 days after a request is made by the claimant involved. A hearing
may be postponed at the request of the claimant for good cause. A
hearing shall be held at a time and place convenient to the claimant,
and shall be of record and subject to the provisions of sections 554,
555, 556, and 557 of title 5, United States e.

Subsection (i) (3) provides that any individual, after final decision
by the Secretary in the hearing to which such individual was a party,
may obtain a review of the decision by a civil action brought no later
than 90 days after he receives notice of the decision, or no later than
such further time as the Secretary may allow. The action must be
brought in the district court of the United States in the State in which
the claimant resides. The Secretary is required to file a certified copf7
of the transcript of the record in conjunction with any such appeal.
The district court may affirm, modify, or reverse the decision of the
Secretary, with or without remanding the case for rehearing, The find-
ings of the Secretary shall be conclusive if supported by the weight of
the evidence. If the Secretary so requests, the district court must re-
mand the case to the Secretary for further action by the Secretary. The
district court may order additional evidence to be taken by the Secre-
tary, and the Secretary shall, after the case is remanded, modify his
fact findings or decision, and file with the district court any additional
or modified findings and decision. The additional or modified findings
and decision shall be reviewable by the district court only to the extent
provided for review of the original findings and decision. The judg-
ment of the district court shall be final, except that it is subject to
review in the same manner as a judgment in any other civil action.
Any action brought under paragraph (3) shall not be affected by a

change in the person serving as Secretary of Labor or a vacancy in
such office.

Period for filing

Section 9(a) (10) provides that, in the case of any miner or any
survivor of a miner eligible for benefits under section 422 of the Act
because of any amendment made by the bill, the miner or survivor

may file a claim for benefits under section 422 no later than 3 years
after the date of the enactment of the bill, or no later than the close of
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the applicable period for filing claims under section 422 (f) of the Act,
whichever is later.

Black Lung Disability Insurance Fund

Section 9(b) revwrites section 423 of the Act. Section 423(a) (1), as
S0 rewritten, establishes the fund in the Treasury of the United States.
The fund consists of such sums as may be appropriated under section
424(e) (1) of the Act. assessments paid into the fund under section
424(g) of the Act, premiums paid into the fund under section 424(a),
interest and proceeds relating to the sale or redemption of any invest-
ment held by the fund, and any penalties recovered under section 424
(¢), including such earnings, income, and gains as may accrue from
time to time, .l

Section 423(a) (2) requires that fund assets be used solely and ex-
clusively to discharge obligations of mine operators under part C.

.Operators have no right, title, or interest in fund assets, and none of
the earnings of the fund shall inure to the benefit of any person, other
than through benefit payments under part C.

Section 423(b) (1) provides that -the fund shall have 7 trustees.
Except for trustees first elected. trustees shall serve for terms of 4
years. Of the trustees first elected (1) 4 shall be elected for terms of 2

“years; and (2) 3 shall be elected for terms of one year. The Secretary
1s required to determine, before the date of the first election. whether
each trustee office shall be for a term of one year or 2 years. The deter-

‘mination made by the Secretary must be made through the use of an
appropriate method of random selection. except that at least one
trustee nominated by small mine operators shall serve for a term of
2 vears. Any trustee may be a full-time employee of a mine operator,
except that no more than one trustee may be employed by any one
mine operator, 4 ,

Section 423(b) (2) provides that 2 trustees shall be nominated and
elected by small mine operators. which are defined as those operators
having an annual payroll which does not exceed $1,500,000. Five

“trustees shall be nominated and elected by all mine operators.

Section 423(b) (38) provides that mine operators must certify to the
Secretary, no later than 60 days after the date of the enactment of the
hill. their pavrolls for the 12-month period ending December 31. 1976.
The Secretary is required to publish a list stating the number of votes
to which each small operator and each mine operator is entitled. com-
puted on the basis of one vote for each $500.000 of payvroll. Trustees

"are required to be clected no later than 130 dayvs after the date of the
enactment of the bill.. :

Subsection (b) (4) requires candidates for trustee to submit to the
Secretarv petitions of nomination showing the approval of small op-
srators or all mine operators, as the case may be. representing at least
2 percent, of the agoregate annual payroll of all such operators.

Subsection (b) (5) requires the Secretary to prescribe regulations
regarding the nomination and election of trustees. Two or more trust-

_ees may file a petition in the United States district court where the
fund has its principal office, for removal of a trustee for malfeasance,
misfeazance. or nonfeasance. The cost of such an action must be paid
from the fund, and the Secretary may intervene in any such action.
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Subsection (b) (6) requires the trustees to elect 2 Chairman and Sec-
retary and requires the trustees to adopt necessary or appropriate rules
for governing the conduct of their business. Five trustees shall consti-
tute a quorum and a simple majority of trustees may conduct the busi-
ness of the fund. ,

Subsection (c) (1) provides that the trustees of the fund shall act
on behalf of all mine operators regarding claims filed under part C.

Subsection (c) (2) provides that, except in specified cases, the fund
may not participate or intervene in any proceeding held for the pur-
pose of determining benefit claims under part C. o

If. however, the fund is dissatisfied with any determination of the
Secretary regarding benefit claims. the fund may, no later than 30 days
after the date of the determination of the Secretary, file a petition for
review in the appropriate United States court of apfpea.ls. The Secre-
tary then is required to file in the court a record of the proceedings
upon which he based his determination, in accordance with section
2112 of title 28, United States Code. The fact findings of the Secretary.
if supported by 'substantial evidence, shall be conclusive. The court.
however, may for good cause shown remand the case to the Secretary
to take further evidence, and the Secretary may malke new findings of
fact and may modify his previous determination. Any new finding nf
fact shall be conclusive 1f supported by substantial evidence. The
court may affirm or set aside the action of the Secretary, and the judz-
ment of the court is subject to review by the Supreme Court in ac-
cordance with section 1254 of title 28. United States Code.

Any finding of fact of the Secretary relating to the interpretation
of an& chest roentgenogram or any other medical evidgnce demon-
strating the existence of pneumoconiosis or any other disabling res-
piratory or pulmonary impairment, shall not be subject to review
under the provisions described in the preceding paragraphs.

Subsection (c¢) (3) prohibits any mine operator from bringing any
proceeding, or intervening in any proceeding, held for the purpose of
determining benefit claims under part C.

Subsection (c)(4) requires the trustees to report annuallv to the
Secretary and to mine operators regarding the financial condition of
the fund and the operation of the fund, and regarding its experted
condition during the current and ensuing fiscal vear. The Secretary is
required to make a report to the Congress each year. and the report.
of the fund is required to be included in the report of the Secretary.

Subsection (c¢)(5) requires the trustees to take control and man-
agement of the fund. Premiums paid into the fund bv mine oper-
ators shall be held by the trustees as a single fund, and the trustees
may not. be required to segregate and invest separately anv part of
the fund assets. Assets of the fund which are not required to meet
obligations under part C must he invested by the trustees. except that,
advances made to the fund under section 424 (e) may not be invested.
The trustees are required to make investments in accordance with sec-
tion 404(a) (1) (C) of the Employee Retirement Income Securitv Act
of 1974. Any profit or return on any investment made by the trustees
may not be considered as income for purposes of Federal or State
mcome taxation.

Subsection (¢) (6) provides that amounts in the fund shall be avail-
able for expenditures to meet obligations under part C, including ex-
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penses of providing medical benefits under section 432 of the Act. The
trustees may enter into agreements with any self-insured person or
any insurance carrier incurring obligations regarding claims under
part C before the effective date of paragraph (8), under which the
fund assumes the obligations of such person or carrier in return for
payments to the fund in amounts which fully protect the financial
interest of the fund. Payments shall be made from the fund, beginning
on the effective date of paragraph (6), to meet obligations incurred
by the Secretary regarding claims under part C before such effective
date. The Secretary shall not be subject to any such obligations be-
ginning on such effective date.

Subsection (c) (7) requires the trustees to keep accounts and records
of their administration of the fund.

Subsection (c)(8) provides that the trustees are not required to
obtain approval by any court of the United States or any other court
regarding actions taken by the trustees in the performance of their
duties. T%xe trustees may file in the appropriate United States district
court for a judicial declaration regarding the powers, authority. and
responsibilities of the trustees under the Act, other than the processing
and payments of claims. Only the trustees dnd the Secretary shall
be necessary parties in any such proceeding, and no other person
(whether or not such person has any interest in the fund) may
participate in any such proceeding. Any final judgment resulting
from such a proceeding shall be conclusive upon any person or other
entity having an interest in the fund.

Subsection (c)(9) permits the trustees to employ such counsel, ac-
countants, agents, and other employees as the trustees consider ad-
visable. The trustees may charge against the fund the compensation of
such persons and other specified expenses. Subsection (c) (10) grants
to the trustees the power to execute any instrument they consider
proper to carry out the provisions of the fund.

Subsection (¢) (11) permits the trustees to vote any share of stock
which the fund may hold. Subsection (c) (12) permits the trustees to
employ actuaries to the extent they consider advisable. Any such
actuary. however, must be enrolled under section 3042 (a) of the Em-
ployee Retirement Income Security Act of 1974.

Subsection (d) provides that nothing in the Act shall be construed
as exempting the fund or any of its activities or outlays from the
Budget of the United States or any limitations imposed on it.
Premium payments

Section 9(c) of the bill rewrites section 424 of the Act. Section 424
(a) (1), as so rewritten, provides that, during any period in which a
State workmen’s compensation law is not included on the list of ap-

roved laws published by the Secretary. each mine operator in the
tate involved must pay premiums into the fund in amounts sufficient
to ensure the payment of benefits under part C.

Subsection () (2) provides that the initial premium rate of each
operator shall be established by the Secretary as = rate per ton of coal
mined by the operator. The trustees may, beginning one year after the
date initial premium rates are established, modify or adjust the pre-
mium rates per ton to reflect the experience and expenses of the fund.
The Secretary, however, may further modify or adjust the premium
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rate to ensure that obligations of the fund will be met. Any premium
rate must be uniform for all mines, mine operators, and amounts of
coal mined. ,

Subsection (a)(3) provides that, for purposes of section 162(a) of
the Internal Revenue Code of 1954 (relating to trade or business ex-
penses), premiums paid by mine operators shall be considered to be an
ordinary and necessary expense in carrying on the trade or business
of operators.

Subsection (a)(4) contains the following definitions:

(1) The term “coal” is defined to mean any material composed pre-
dominantly of hydrocarbons in solid states.

(2) The term “ton” is defined to mean a short ton of 2,000 pounds.

Paragraph (4) also provides that the amount of coal mined shall
be determined at the first point at which such coal is weighed.

Subsection (b) requires the Secretary of the Treasury to collect
premiums due from mine operators and transmit such premiums to
the fund. Such collections shall be made by the Secretary of the Treas-
ury in the same manner as, and together with, quarterly payroll re-
ports of employers. In order to ensure premium payments, the Secre-
tary of Labor shall certify annually the names of all operators subject
to the Act.

Subsection (c) (1) permits the trustees to bring a civil action in the
appropriate United States district court to require premium payments
in any case in which an operator fails or refuses to make such pay-
ments. In any such action, the court may issue an order requiring the
operator involved to make past and future payments, together with 9
percent annual interest on past due premiums.

Subsection (c)(2) permits the Secretary of the Treasury to assess
a civil penalty against any operator who fails or refuses to pay any
]s)remium. The amount of such penalty may be in such amount as the

ecretary may prescribe, except that it may not exceed the amount of
the premium which the operator failed or refused to pay. Any civil
penalty shall be in addition to any other liability of the operator in-
volved under the Act, and civil penalties may be recovered in a civil
action brought by the Secretary of the Treasury. Penalties so recovered
shall be deposited in the fund.

Subsection (d) provides that the Secretary of Labor is required to
make expenditures under part C only for the purpose of carrying out
his obligation to administer part C. Other expenses incurred under
part C shall be borne by the fund, and if borne by the Secretary, shall
be reimbursed to him.

Subsection (e) (1) authorizes to be appropriated to the fund such
sums as may be necessary to provide the fund with amounts equal to
50 percent of the amount which the Secretary of Labor estimates is
necessary for benefit payments during the first 12-month period after
the effective date of section 424. Any amounts appropriated under
paragraph (1) may be used only for benefit payments.

Subsection (e) (2) provides that sums authorized to be appropriated
by paragraph (1) are repayable advances to the fund. These advances
must be repaid with interest into the general fund of the Treasury no
later than 5 years after the first appropriation. The Secretary of the
Treasury is required to establish a rate of interest on such advances
in accordance with a specified formula.
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Subsection (f) provides that any operator who purchases a coal
mine from a prior operator shall be liable for the payment of benefits
for which the prior operator would have been liable with respect to
miners previously employed in such mine. Nothing in subsection (f),
however, shall relieve any prior operator of any liability under sec-
tion 422.

Subsection (g) (1) requires the fund to make an annual assessment
against any mine operator liable for benefit payments under section
422. The assessments shall be in an amount equal to the amount of
benefits for which the operator involved is liable under section 422
regarding death or total disability due to pneumoconiosis arising out
of employvment in a coal mine operated by the operator, or with respect
to entitlements established in paragraph (5) or paragraph (6) of
section 411(c) of the Act, as added by section 2(a) of the bill.

Subsection (g)(2) provides that any operator against whom an
assessment 1s made must pay the amount involved into the fund no
later than 30 days after receiving notice of the assessment.

Subsection (g) (3) provides that the provisions of subsection (c).
relating to civil penalties, shall apply in the case of an operator who
fails or refuses to pay an assessment.

Section 9(d) of the bill amends section 421(b) (2) (E) of the Act
to make a technical reference amendment. :

CLINICAL FACILITIES

Section 10 of the bill amends section 427 (c) of the Act to extend the
authorization of appropriations contained in such subsection. The ex-
tension made by the amendment does not have any fiscal year cut-off.
The amount authorized in existing law under subsection (c) is
$10,000,000.

MEDICAL CARE

Section 11(a) of the bill adds a new section 432 to part.C of title IV
of the Act. Section 432 malkes applicable certain provisions of section 7
of the Longshoremen’s and Harbor Worlkers’ Compensation Act to any
person entitled to benefits under part C on account of total disability
or on account of eligibility under paragraph (5) or (6) of section
411(c) of the Act, as added by section 2(a) of the bill.

Section 11(b) requires the Secretary of Health, Education, and
Welfare to notify each miner receiving benefits under part B of title

V of the Act on account of his total disability that such miner may
be eligible for medical services and supplies, if the Secretary has rea-
son to believe that such miner became eligible for such benefits on
January 1, 1974. In any case in which the Secretary makes such a
notification, the period during which the miner involved may file a
claim for medical services and supplies under part C of title IV of the
Actd shall not terminate before 6 months after such notification was
made.

TRANSITIONAL PROVISIONS

_Section 12(a) of the bill requires the Secretary of Health, Educa-
tion, and Welfare, and the Secretary of Labor, to distribute to inter-
ested persons and groups information relating to changes in the Act
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made by the bill. Each such Secretary is required to undertake a pro-
gram to give specific notice to individuals who are believed to be likely
to have become eligible for benefits as a result of the changes made 11
the Act.

_ Section 12(b) requires the Secretary of Health, Education, and
Welfare (with respect to part B) and the Secretary of Labor (witi
respect to part C) to review each pending claim and each claim which
has been denied wnder each such part, taking into account amendments
made to each such part by the bill. Each such Secretary must approve
any such claim if changes made by the amendments require such ap-
proval. Section 12(b) also provides that each such Secretary. in under-
taking the review of claims, shall not require the resubmission of any
claim.

) SHORT TITLE FOR ACT

~ Section 13 of the bill amends section 401 of the Act to provide that
title IV may be cited as the “Black Lung Benefits Act”.

MINE ACCIDENT WIDOWS

Section 14(a) of the bill provides that any eligible survivor of a
miner shall be entitled to benefits under part B of the Black Lung
Benefits Act if (1) such miner was employed for 17 years or move in
one or more underground coal mines; and (2) such miner died in a
coal mine accident which occurred on or before June 30, 1971,

Section 14(b) provides that benefit payments to a widow, child.
parent, brother, or sister of a miner under subsection (a) shall be
reduced on the basis of payments received by the widow. child. parent.
brother, or sister under the workmen’s compensation, unemployment
compensation, or disability laws of the miner’s State,

ADMINISTRATION OF BLACK LUNG BENEFITS ACT

Section 15(a) transfers the Division of Coal Mine Workers Com-
pensation to the Office of the Secretary of Labor.

Section 15(b) provides that the Secretary shall establish field offices
to carry out the %lack Lung Benefits Act which shall be reasonably
accessible to miners and may contract with other Federal or State
agencies for the use of existing facilities.

Section 15(c) adds necessary definitions.

EFTECTIVE DATES

Section 16(a) of the bill provides that the bill shall take effect on
the date of its enactment, with the following exceptions:

(1) Amendments made by section 2 shall take effect on Decem-
ber 30, 1969, except that any claim approved as a result of such
amendments, which was filed before the date of the enactment
of the bill, shall be awarded benefits only for tle period beginning
on such date of enactment.

(2) Amendments made by sections 4, 5, and 8 shall take effect
on December 30, 1969.

(3) Amendments made by section 6 shall not require benefit
g?ﬁrments for any period before the date of the enactment of the

ill.

86-287—77——6
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(4) Amendments made by section 9 shall take effect on Octo-
ber 1, 1977, except that (A) the Secretary of Labor must establish
initial premium rights for mine operators not later than October 1,
1977; and (B) the Secretary of Labor must make an estimate
relating to the amounts necessary to make benefit payments under
part C as soon as practicable after the date of the enactment of
the bill.

Section 16(b) provides that, in the event benefit payments cannot
be made from the fund, the provisions of the Act relating to the pay-
ment of benefits (as in effect Immediately before October 1,1977) shall
remain in force as rules of the Secretary of Labor until such provisions
are revoked, amended, or revised by law. The Secretary of Labor shall
make benefit payments in accordance with such provisions.

Section 16(c) provides that benefits payable because of the amend-
ments made by the Black Lung Benefits Reform Act of 1977 shall not

be paid until October 1, 1977.

WHITE LUNG STUDY

Section 17(a) of the bill provides for a study of white lung disease
by the Committee on Education and Labor. ) ]

Section 17(b) provides that the Committee shall report its findings
to the Congress not later than one year after enactment of the bill.

CHaNces v Existing Law Mape By THE Brrr, as ReporTeD

In compliance with clause 3 of Rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as re-
ported, are shown as follows (existing law proposed to be omitted is
enclosed in black brackets, new matter is printed in italic, existing law
in which no change is proposed is shown in roman) :

" FEDERAL COAL MINE HEALTH AND SAFETY ACT OF 1969

* ] ] * » ] ]

TITLE IV—BLACK LUNG BENEFITS

Partr A—GENERAL

Skc. 401. (a) Congress finds and declares that there are a significant
number of coal miners living today who are totally disabled due to
pneumoconiosis arising out ot employment in one or more of the Na-
tion’s coal mines; that there are a number of survivors of coal miners
whose deaths were due to this disease or who were totally disabled by
this disease at the time of their deaths; and that few States provide
benefits for death or disability due to this disease or who were totally
disabled by this disease at the time of their deaths to coal miners or
their surviving dependents. It is, therefore. the purpose of this title
to provide benefits, in cooperation with the States, to coal miners who
are totally disabled due to pneumoconiosis and to the surviving de-
pendents of miners whose death was due to such disease or who were
totally disabled by this disease at the time of their deaths; and to
ensure that in the future adequate benefits are provided to coal miners



51

and their dependents in the event of their death or total disability due
to pneumoconiosis.
b) This title may be cited as the “Black Lung Benefits Act™.
Skc. 402. For purposes of this title—
(a) The term “dependent” means— )

(1) a child as defined in subsection (g) without regard to sub-
paragraph (2) (B) (ii) thereof; or )

(2) a wife who is a member of the same household as the miner,
or is receiving regular contributions from the miner for her sup-
port, or whose husband is a miner who has been ordered by a
court to contribute to her support, or who meets the requirements
of section 216(b) (1) or (2) of the Social Security Act. The deter-
mination of an individual’s status as the “wife” of a miner shall
be made in accordance with section 216(h) (1) of the Social Se-
curity Act as if such miner were the “insured individual” referred
to therein. The term “wife” also includes a “divorced wife” as de-
fined in section 216(d) (1) of the Social Security Act who is re-
ceiving at least one-half of her support, as determined in accord-
ance with regulations prescribed by the Secretary, from the miner;
or is receiving substantial contributions from the miner (pursuant
to a written agreement), or there is in effect a court order for
substantial contributions to her support from such miner.

(b) The term “pneumoconiosis” means a chronic dust disease of the
ung arising out of employment in a coal mine.

(c) The term “Secretary” where used in Part B means the Sec-
retary of Health, Education, and Welfare, and where used in part
C means the Secretary of Labor.

(d) The term “miner” means any individual who is or was em-
ployed in a coal mine.

e) The term “widow” includes the wife living with or dependent
for support on the miner at the time of his death, or living apart for
reasonable cause or because of his desertion, or who meets the require-
ments of section 216(c) (1), (2), (3), (4), or (5). section 216(k)
of the Social Security Act, who is not married. The determination of
an individual’s status as the “widow” of a miner shall be made in
accordance with section 216(h) (1) of the Social Security Act as if
such miner were the “insured individual” referred to therein. Such
term also includes a “surviving divorced wife” as defined in section 216
(d) (2) of the Social Security Act who for the month preceding the
month in which the miner died, was receiving at least one-half of her
support, as determined in accordance with regulations prescribed by
the Secretary, from the miner, or was receiving substantial contri-
butions from the miner (pursuant to a written agreement) or there
was 1n effect a court order for substantial contributions to her support
from the miner at the time of his death.

(f) The term “total disability” has the meaning given it by regula-
tions of the Secretary of Health, Education, and Welfare. except that
such regulations shall provide that a miner shall be considered totallv
disabled when pneumoconiosis prevents him from engaging in gainful
employment requiring the skills and abilities comparable to those of
any employment in a mine or mines in wh

1 ' ich he previously engaged
with some regularity and over a substantial period of time. Such
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regulations shall not provide more restrictive criteria than those appli-
cable under section 223(d) of the Social Security Act. .
With respect to a claim filed after Jume 30, 1973, such regulations
shall not provide more restrictive criteria than those applicable to a
claim filed on Jume 30, 1973. . .
(g) The term “child” means a child or a step-child who is—
(1) unmarried; and
(2) (A) under eighteen vears of age, or .
(B) (i) under a disability as defined in section 223(d) of the
Social Security Act, L _
(i) which began before the age specified in section 202(d) (1)
(B) (i1) of the Social Security Act, or, in the case of a student,
before he ceased to be a student; or
(C) a student,

The term “student” means a “full-time student” as defined in section
202(d) (7) of the Social Security Act, or a “student” as defined in
section 8101(17) of title 5, United States Code. The determination of
an individual’s status as the “child” of the miner or widow, as the case
may be, shall be made in accordance with section 216(h) (2) or (3)
of the Social Security Act as if such miner, or widow were the “in-
sured individual” referred to therein.

(k) The term “fund” means the Black Lung Disability Insurance
Fund established by section 423(a).

Parr B—Crams ror BeNEFITS FILED ON OR BEFORE
DEeceneer 31, 1973

Sec. 411. (a) The Secretary shall, in accordance with the provisions
of this part, and the regulations promulgated by him under this part,
make payments of benefits in respect of total disability of any miner
due to pneumoconiosis, and in respect of the death of any miner
whose death was due to pneumoconiosis or who at the time of his
death was totally disabled by pneumoconiosis.

(b) The Secretary shall by regulation prescribe standards for de-
termining for purposes of section 411(a) whether a miner is totally
disabled due to pneumoconiosis and for determining whether the
death of a miner was due to prieumoconiosis. Regulations required by
this subsection shall be promulgated and published in the Federal
Register at the earliest practicable date after the date of enactment
of this title, and in no event later than the end of the third month
following the month in which this title is enacted. Final regulations
required for implementation of any amendments to this title shall be
promulgated and published in the Federal Register at the earliest
practicable date after the date of enactment of such amendments, and
In no event later than the end of the fourth month following the
month in which such amendments are enacted.

Such regulations may be modified or additional regulations promul-
Zated from time to time thereafter.

(¢) For purposes of this section—

(1) if a miner who is suffering or suffered from pneumoconiosis
was employed for ten years or more in one or more coal mines
there shall be a rebuttable presumption that his pneumoconiosis
arose out of such employvment ;
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(2) if a deceased miner was employed for ten years or more in
one or more coal mines and died from a respirable disease there
shall be a rebuttable presumption that his death was due to
pneumoconiosis; -

(3) if a miner is suffering or suffered from a chronic dust
disease of the lung which (A) when diagnosed by chest roent-
genogram, yields one or more large opacities (greater than one
centimeter 1n diameter) and would be classified in category A, B,
or C in the International Classification of Radiographs of the
Pneumoconioses by the International Labor Organization, (B)
when diagnosed by biopsy or autopsy yields massive lesions in the
lung, or (C) when diagnosis is made %y other means, would be a
condition which could reasonably be expected to yield results de-
scribed in clause (A) or (B) if diagnosis had been made in the
manner prescribed in clause (4) or (B), then there shall be an
irrebuttable presumption that he is totally disabled due to pneu-
moconiosis or that his death was due to pneumoconiosis, or that
at the time of his death he was totally disabled by pneumoconiosis
as the case may be; [and] ' ,

(4) if a miner was employed for fifteen years or more in one
or more underground coal mines, and if there is a chest roent-
genogram submitted in conneetion with such miner’s. his widow’s,
‘his child’s, his parent’s, his brother’s, his sister’s, or his depend-
ent’s claim under this title and it is interpreted as negative with
respect to the requirements of paragraph (3) of this subsection,
and if other evidence demonstrates the existence of a totally dis-
abling respiratory or pulmonary impairment, then there shall be
a rebuttabll)e presumption that such miner is totally disabled due
‘to pneumoconiosis, that his death was due to pneumoconiosis, or
that at the time of his death he was totally disabled by pneumo-
coniosis. In the case of a living miner, a wife’s affidavit may not
be used by itself to establish the presumption. [The Secretary
shall not apply all or a portion of the requirement of this para-
graph that the miner worked in an underground mine where he
determines that conditions of a miner’s employment in a coal mine
other than an underground mine were substantially similar to
conditions in an underground mine.J The Secretary may rebut
such presumption only by establishing that (A) such miner does
not, or did not, have pneumoconiosis, or that (B) his respiratorv
or %ulmonary impairment did' not arise out of, or in connection
with, employment in a coal mine[.];

(5) if a miner was employed for thirty years or more in one or
more underground coal mines such miner (or, in the case of a de-
ceased miner, the eligible survivors of such miner) shall be en-
titled to the payment of benefits; and

(6) if a miner was employed for twenty-five years or more in
one or more anthracite coal mines such miner (or,in tha case of a
dereased miner, the eligible survivors of such miner) skhall be en-
titled to the payment of benefits.

The Secretary shall not apply all or a portion of any requirement of
this subsection that a miner shall have worked in an underground mine
if the Secretary determines that conditions of such miner's employ-
ment in a coal mine other than an underground mine were substantially
similar to conditions in an underground mine.
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(d) Nothing in subsection (c) shall be deemed to affect the applica-
bility of subsection (a) in the case of a claim where the presumptions.
provided for therein are inapplicable.

Sec. 412. (a) Subject to the provisions of subsection (b) of this
section, berefit payments shall be made by the Secretary under this
part as follows:

(1) In the case of total disability of a minor due to pncumo-
coniosis, or in the case of miner entitled to benefits under para-
graph (5) or (6) of section 411(c) of this title, the [disabled]
miner shall be paid benefits during the disability, or during the
period of such entitlement, at a rate equal to 50 per centum of the
minimum monthly payment to which a Federal employce in grade
GS-2, who is totally disabled, is entitled at the time of payment
under chapter 81 of title 5, United States Code.

(2) In the case of death of a miner due to pneumoconiosis or of
a miner receiving benefits under this part, benefits shall be paid
to his widow (if any) at the rate the deceased miner would re-
ceive such benefits if he were totally disabled.

. (3) In the case of the child or children of a miner whose death
1s due to pneumoconiosis or of a miner who is receiving benefits
under this part at the time of his death, or who was totally dis-
abled by pneumoconiosis at the time of his death, and in the case
of the child or children of a widow who is receiving benefits un-
der this part at the time of her death, benefits shall be paid to
such child or children as follows: If there is one such child, he
shall be paid benefits at the rate specified in paragraph (1). If
there is more than one such child, the benefits paid shall be divided
equally among them and shall be paid at a rate equal to the rate
specified in paragraph (1), increased by 50 per centum of such.
rate if there are two such children, by 75 per centum of such
rate if there are three such children, and by 100 per centum of such
rate if there are more than three such children; Provided, That
benefits shall only be paid to a child for so long as he meets the
criteria for the term “child” contained in section 402(g): And
provided further, That no entitlement to benefits as a child shall
be established under this paragraph (3) for any month for which

er;titlement to benefits as a widow is established under paragraph

2).

(4) In the case of an individual entitled to benefit payments un-
der clause (1) or (2) of this subsection who has one or more
dependents, the benefit payments shail be increased at the rate
of 50 per centum of such benefit payments, if such individual has
one dependent, 73 per centum if such individual has two depend-
ents, and 100 per centum if such individual has three or more
dependents.

(53) In the case of the dependent parent or parents of a miner
whose death is due to pneumoconiosis, or of a miner who is receiv-
ing benefits under this part at the time of his death, or of a miner
who was totally disabled by pneumoconiosis at the time of death,
and who is not survived at the time of his death by a widow or
a child, or in the case of a dependent surviving brother(s) or
sister(s) of such & miner who is not survived at the time of his
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death by a widow, child, or parent, benefits shall be paid under
this part to such parent(s), or to such brother(s), or sister(s), at
the rate specified in paragraph (3) (as if such parent(s) or such
brother(s) or sister(s), were the children of such miner). In de-
termining for purposes of this paragraph whether a claimant
bears the relationship as the miner’s parent, brother, or sister, the
Secretary shall apply legal standards consistent with those appli-
cable to relationship determination under title II of the Social
Security Act. No benefits to a sister or brother shall be payable
under this paragraph for any month beginning with the month
in which he or she receives support from his or her spouse, or mar-
ries. Benefits shall be payable under this paragraph to a brother
only if he is—
(1) (A) under eighteen years of age, or
(B) under a disability as defined in section 223(d) of the
Social Security Act which began before the age specified in
section 202(d) (1) (B) (ii) of such Act, or in the case of &
student, before he ceased to be a student, or
(C) a student as defined in section 402(g) ; or
(2) who is, at the time of the miner’s death, disabled as
determined in accordance with section 223(d) of the Social
Security Act, during such disability. Any benefit under this
paragraph for a month prior to the month in which a claim
for such benefit is filed shall be reduced to any extent that
may be necessary, so that it will not render erroneous any
benefit which, before the filing of such claim, the Secretary
has certified for payment for such prior months. As used in
this paragraph, “dependent” means that during the one year
period prior to and ending with such miner’s death. such
parent, brother, or sister was living in the miner’s house-
hold, and was, during such period, totally dependent on the
miner for support. Proof of such support shall be filed by
such claimant within two years after the month in which this
amendment is enacted, or within two years after the miner's
death, whichever is the later. Any such proof which 1s filed
after the expiration of such period shall be deemed to have
been filed within such period 1f it is shown to the satisfaction
of the Secretary that there was good cause for failure to file
such proof within such period. The determination of what
constitutes “living in the miner’s household,” “totally depend-
ent upon the miner for support,” and “good cause.” shall for-
purposes of this paragraph be made in accordance with regu-
lations of the Secretary. Benefit payments under this para-
graph to a parent, brother, or sister, shall be reduced by the
amount by which such payments, would be reduced on ac-
count of excess earnings of such parent. brother. or sister,
respectively, under section 203 (b)—(1) of the Social Security
Act, as if the benefit under this paragraph were a benefit
under section 202 of such Act.
(6) If an individual’s benefits would be increased under para-
graph (4) of this subsection because he or she has one or more
dependents, and it appears to the Secretary that it would be in
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the interest of any such dependent to have the amount of such
increase in benefits (to the extent attributable to such dependent)
certified to a person other than such individual, then the Secre-
tary may, under regulations prescribed by him, certify the amount
of such increase in benefits (to the extent so attributable) not to
such individual but directly to such dependent or to another per-
son for the use and benefit of such dependent; and any payment
made under this clause, if otherwise valid under this title, shall be
a complete settlement and satisfaction of all claims, rights, and
interests in and to such payment. ]

(b) Notwithstanding subsection (a), benefit payments under this
section to a miner or his widow. child, parent, brother, or sister shall
be reduced, on a monthly or other appropriate basis, by an amount
equal to any payment received by such miner or his widow, child, par-
ent. brother, or sister under the workmen’s compensation, unemploy-
ment compensation, or disability insurance laws of his State on account
of the disability of such miner due o pneumoconiosis, and the amount
by which such payment would be reduced on account of excess earnings
of such miner under section 203 (b) through (1) of the Social Security
Act if the amount paid were a benefit payable under section 202 of such
Act. This part shall not be considered a workmen’s compensation law
or plan for purposes of section 224 of such Act. :

(c) Benefits payable under this part shall be deemed not to be in-
come for purposes of the Internal Revenue Code of 1954.

Skc. 413. (a) Except as otherwise provided in section 414 of this
part, no payment of benefits shall be made under this part except pur-
suant to a claim filed therefor on or before December 31, 1973, 1n such
manner, in such form, and containing such information, as the Secre-
tary shall by regulation prescribe. '

(b) In carrying out t%e provisions of this part, the Secretary shall
to the maximum extent feasible (and consistent with the provisions of
this part) utilize the personnel and procedures he uses in determining
entitlement to disability insurance benefit payments under section 223
of the Social Security Act, but no claim for benefits under this part
shail be denied solely on the basis of the results of a chest roentgeno-
gram or solely on the basis of employment as a miner if (1) the location
of such employment has recently been changed to a mine area having
a lower concentration of dust particles; (2) the nature of such employ-
ment has been changed so as to involve less rigorous work; or (3) the
mature of such employment has been changed so as to result in the
receipt of substantially less pay. In determining the validity of claims
under this part, all relevant evidence shall be considered, including,
where relevant, medical tests such as blood gas studies, X-ray exami-
nation, electrocardiogram, pulmonary function studies, or physical
performance tests. and any medical history, evidence submitted by the
claimant’s physician, or his wife’s affidavits. and in the case of a de-
ceased miner, other appropriate affidavits of persons with knowledge
of the miner’s physical condition, and other supportive materials:
Provided. That unless the Secretary has good cause to believe (1)
that an X-ray is not of sufficient quality to demonstrate the presence
of pneumoconiosis, or an autopsy report i3 not accurate, or (2) thot
the condition of the miner is being fraudulently misrepresented, the
Secretary shall accept such report, or in the case of the X-ray, accept
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the opinion of the claimant’s physician, concerning the presence of
pneumoconiosis and the stage or edvancement of PNEUMOCONIVSES.
W here there is no relevant medical evidence in the case of a decersed,
miner, such afidavits shall be considered to be sufficient to establish
that the miner was totally disabled due to pneumoconiosis or that his
death was due to pneumoconios:s. .

Claimants under this part shall be reimbursed for reasonable medi-
cal expenses incurred by them 'in establishing their claims. For pur-
poses of determining total disability under this part, the provisions of
subsections (a). (b), (c), (d), and (g) of section 221 of such Act
shall be applicable. The provisions of sections 204, 205(a), (b). (d).
(e), (£), (2), (h), (i), (k), [and] (1), and (m). 206, 207, and 203 of
the Social Security Act shall be applicable under this part with respect
to a miner, widow, child, parent, brother, sister. or dependent. as if
benefits under this part were benefits under title IT of such Act. excep?
that a decision by an administrative law judge in favor of a claimant
may not be appealed or reviewed, except upon motion of the claimant,

(1{3) No claim for benefits under this section shall be considered un-
less the claimant has also filed a claim under the applicable State work:
men’s compensation law prior to or at the same time his claim was filed
for benefits under this section ; except that the foregoing provisions of
this paragraph shall not apply in any case in which the filing of a
claim under such law would clearly be futile because the period within
which. such a claim may be filed thereunder has expired or because
pneumoconiosis is not compensable under such law, or in any other
situation in which, in the opinion of the Secretary, the filing of a claim
would clearly be futile.

(d) (1) A miner may file a claim for benefits whether or not such
miner is employed by an operator of a coal mine at the time such miner
files such claims. '

(2). The Secretary shall notify a miner, as soon as practicable after
the Secretary receives a claim for benefits from such miner, whether, in
the opinion of the Secretary, such miner—

(4) 1is eligible for benefits on the basis of the provisions of par-
agraph (1), (2), or (3) of subsection (b); or

(B) would be eligidle for benefits, except for the circumstances
of the employment of such miner at the time such miner filed a
claim for benefits. )

Sec. 414. (a) (1) No claim for benefits under this part on account of
total disability of a miner shall be considered unless it is filed on or
before December 31, 1973. or, in the case of a claimant who is a widow;
within six months after the death of her husband or by December 31,
1973, whichever is the later.

(2) In the case of a claim by a child this paragraph shall apply;
notwithstanding any other provision of this part.

(A) If such claim is filed within six months following the month
in which this paragraph is enacted, and if entitlement to benefits is
established pursuant to such claim, such entitlement shall be effective '
retroactively from December 30, 1969, or from the date such child
would have been first eligible for such benefit payments had section
412(a) (3) been applicable since December 30. 1969, whichever is the
lesser period. If on the date such claim is filed the claimant is not
eligible for benefit payments, but was eligible at any period of time
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during the period from December 30. 1969. to the date such claim is
filed, entitlement shall be effective for the duration of eligibility dur-
ing such period. ) . .

(B) If such claim is filed after six months following the month in
which this paragraph is enacted, and if entitlement to benefits is es-
tablished pursuant to such claim, such entitlement shall be effective
retroactively from a date twelve months preceding the date such claim
is filed, or from the date such child would have first been _ehglble_for
such benefit payments had section 412(a)(3) been applicable since
December 30, 1969, whichever is the lesser period. If on the date such
claim is filed the claimant is not eligible for benefi: payments, but was
eligible at any period of time during the period from a date twelve
months preceding the date such claim is filed, to the date such claim
is filed, entitlements shall be effective for the duration of eligibility
during such period. )

(C) No claim for benefits under this part. in the case of a claimant
who is a child, shall be considered unless it is filed within six months
after the death of his father or mother (whichever last occurred) or
by December 31, 1973, whichever is the later.

(D) Any benefit under subparagraph () or (B) for a month prior
to the month in which a claim is filed shall be reduced, to any extent
that may be necessary, so that it will not render erroneous any bene-
fit which, before the filing of such claim, the Secretary has certified
- for payment for such prior month.

(3) No claim for benefits under this part, in the case of a claimant
who is a parent, brother, or sister shall be considered unless it is filed
within six months after the death of the miner or by December 31,
1973, whichever is the later.

(4) A claim for benefits under this part may be filed at any time
on or after the date of the enactment of the Black Lung Benefits Re-
form Act of 1977 by a miner (or, in the case o f a deceased miner, the
eligible survivors of such miner) if the date of the last exposed em-
plogment of such miner occurred before December 30, 1969.

(b) No benefits shall be paid under this part after December 31,
1973, if the claim therefor was filed after June 30, 1973.

(¢) No benefits under this part shall be payable for any period prior
to the date a claim therefor is filed. ,

(d) No benefits shall be paid under this part to the residents of any
State, which, after the date of enactment of this Act, reduces the bene-
fits payable to persons eligible to receive benefits under this part,
under 1ts State i)aws which are applicable to its general work force
with regard to workmen’s compensation, unemployment compensa-
tion, or disability insurance.

(e) No benefits shall be payable to a widow, child, parent, brother,
or sister under this part on account of the death of a miner uniess (1)
benefits under this part were being paid to such miner with respect to
disability due to pneumoconiosis, or 17tk Tespect to an entitlement
under paragraph (5) or paragraph ( 6) of section 411(c) of this title,
prior to his death, or (2) the death of such miner occurred prior to
January 1, 1974.

Skc. 415. (a) Notwithstanding any other provision in this title, for
the purpose of assuring the uninterrupted receipt of benefits by claim-
ants at such time as responsibility for administration of the benefits
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program is assumed by either a State workmen’s compensation agency
or the Secretary of Labor, any claim for benefits under this part filed
during the period from July 1, 1973 to December 31, 1973, shall be
considered and determined in accordance with the procedures of this
section. With respect to any such claim—

(1) Such claim shall be determined and, where appropriate
under this part or section 424 of this title, benefits shall be paid
with respect to such claim by the Secretary of Labor.

(2) The manner and place of filing such claim shall be in
accordance with regulations issued jointly by the Secretary of
Health, Education, and Welfare and the Secretary of Labor,
which regulations shall provide, among other things, that such
claims may be filed in district offices of the Sccial Security Ad-
ministration and thereafter transferred to the jurisdiction of the
Department of Labor for further consideration.

(3) The Secretary of Labor shall promptly notify any opera-
tor who he believes, on the basis of information contained in the
claims, or any other information available to him, may be liabie
to pay benefits to the claimant under part C of this title for auy
month after December 31, 1973.

(4) In determining such claims, the Secretary of Labor shall,
to the extent appropriate, follow the procedures described in sec-
tions 19 (b), (c), and (d) of Public Law 803, 69th Congress (44
Stat. 1424, approved March 4, 1972), as amended.

(5) Any operator who has been notified of the pendency of a
claim under paragraph 4 of this subsection shall be beund by the
determination of the Secretary of Labor on such claim as if the
claim had been filed pursuant to part C of this title and section
492 thereof had been applicable to cuch operator. Nothing in this
paragraph shall require any operator to pay any benefits for any
month prior to January 1,1974.

(b) The Secretary of Labor, after consultation with the Secretary
of Health, Education, and Welfare, may issue such regulations us are
necessary or appropriate to carry out the purpose of this section.

Sec. 416. (a) For purposes of assuring that all individuals who
may be eligible for benefits under this part are afforded an oppor-
tunity to apply for and, if entitled thereto, to receive such benefits, the
Secretary shall undertake a program to locate individuals who are
likely to be eligible for such benefits and have not filed a claim for
such benefits.

() The Secretary shall seek to dctermine., in cooperation with
operators and with the Secretory of the Interior, the names and cur-
rent addresses of individuals hawing long periods of employment in
coal mining and, if such indiriduals are deceased, the names and
addresses of their widows, children, parents, brothers, and sisters. The
Sceretary shall then directly, by mail, by personal visit by a delegate
of the Sccrctary, or by other appropriate means, inforin any such indi-
viduals (other than thosc who have filed a claim for bencfits under
this title) of the possibility of their eligibility for bemefits, and offer
them individualized assistance in preparing their claims where it is
appropriate that a claim be filed.

(¢) Notwithstanding any other prorision of this part, a cloim for
benerits under this part, in the case of an individual who has been
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inforned by the Secretary under subsection (b) of the possibility of
his eligibility for benefits, shall if filed no later than six months after
the date he was so informed, be considered on the same basis as if it had
been filed on June 80, 1973.

Parr C—Crams ror Benerrrs AFTER DecEnBER 31, 1973

Sec. 421. (a) On and after January 1, 1974, any claim for benefits
for death or total disability due to pneumoconiosis shall be filed pur-
suant to the applicable State workmen’s compensation law, except that
during any period when miners or their surviving widows, children,
parents, brothers, or sisters. as the case-may be, are not covered by a
State workmen’s compensation law which provides adequate coverage
for pneumoconiosis, and in any case in which benefits based upon
eligibility under paragraph (8) or paragraph (6) of section 411(c)
are involved. They shall be entitled to claim benefits under this part.

(b) (1) For purposes of this section, a State workmen’s compensa-
tion law shall not be deemed to provide adequate coverage for pneu-
moconiosis during any period unYess it is included in the list of State
laws found by the Secretary to provide such adequate coverage dur-
ing such period. The Secretary shall, no later than October 1, 1972,
publish in the Federal Register a list of State workmen’s compensa-
tion laws which provide adequate coverage for pneumoconiosis and
shall revise and republish in the Federal Register such list from
time to time, as may be appropriate to reflect changes in such State
laws due to legislation or judicial or administrative interpretation.

(2) The Secretary shall include a State workmen’s compensation
law on such list during any period only if he finds that during such
period under such law—

(A) benefits must be paid for total disability or death of a
miner due to pneumoconiosis; :

(B) the amount of such cash benefits is substantially equivalent
to or greater than the amount of benefits prescribed by section
412(a) of this title;

(C) the standards for determining death or total disability due
to pneumoconiosis are substantially equivalent to section 402 (f)
of this title and to those standards established under part B of
this title, and by the regulations of the Secretary of Health,
Education, and Welfare promulgated thereunder, except that
such standards shall not be required to include provisions for the
payment of benefits based upon conditions substantially equiv-
ilzen(t §o conditions described in paragraphs (5) and (6) of section

I(c);

(D) any claim for benefits on account of total disability or
death of a miner due to pneumoconiosis is deemed to be timely
filed if such claim is filed within three years of the discoverv of
total disability due to pneumoconiosis, or the date of such death,
as the case may be;

(E) there are in effect provisions with respect to prior and sue-
cessor operators which are substantially equivalent to the pro-
visions contained in section [422 (1) 424(f) of this part; and

(F) there are applicable such other provisions, regulations or
interpretations, which are consistent with the provisions contained
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in Public Law 803, 69th Congress (44 Stat. 1424, approved March
4, 1927), as amended which are applicable under section 422(a),
but are not inconsistent with any of the criteria set forth in sub-
paragraphs (A) through (E) of this paragraph, as the Secretary,
" 1n accordance with regulations promulgated by him, determines
to be necessary or appropriate to assure adequate compensation
of total disability or death due.to pneumoconiosis.
The action of the Secretary in including or failing to include any State
workmen’s compensation law on such list shall be subject to judicial
review exclusively in the United States court of appeals for the circuit
in which the State is located or the United States Court of Appeals
for the District of Columbia.

(c¢) Final regulations required for implementation of any amend-
ments to this part shall be promulgated and published in the Federal -
Register at the earliest practicable date after the date of enactment
of such amendments, and in no event later than the end of the sixth
month following the month in which such amendments are enacted.

Skc. 422. (a) During any period after December 31, 1973, in which
a State workmen’s compensation law is not included on the list pub-
lished by the Secretary under section 421(b) of this part, the provi-
sions of Public Law 803, 69th Congress (44 Stat. 1424. approved March
4,1927), as amended (other than the provisions contained in sections 1,
2, 3. 4, 8, 9, 10, 12, 13, 29, 30. 31, 32, 33, 37, 38, 41, 43, 44, 45, 48, 47,
48. 49, 50, and 51 thereof) shall (except as otherwise provided in this
subsection, and to the extent consistent with the provisions of this part,
and except as the Secretary shall by regulation otherwise provide).
be applicable to each operator of a coal mine in such State with respect
to death or total disability due to pneumoconiosis arising out of em-
plovment in such mine, or with respect to entitlement established in
paragraph (5) or paragraph (6) of section 411(c) of this title. In
administering this part, the Secretary is authorized to prescribe in the
Federal Register such additional provisions, not inconsistent with
those specifically excluded by this subsection, as he deems necessary
to provide for the payment of [benefits] premiums and assessments
by such operator [to persons entitled thereto] as provided in this part
and thereafter those provisions shall be applicable to such operator.

(b) (1) During any such period each such operator shall be liable for
and shall secure the payment of [benefitsY premirums and assessments,
as provided in this section and section [423] 424 of this part.

(2) (A) During anvy period in which o State workmen’s compensa-
tion law is not included on the list published by the Secretaru vnder
seation 421(d) of this part each operator of a coal mine in such State
shall secunre the payment of assessments against such operator under
section 424(q) of the part by (2) qualifying as a self-insurer in accord-
ance with requlations prescribed by the Secretary . or (i) insuring and
keeping insured the payment of such assessments with any stock com-
pany or murual CoOmpany or associarion, or with any other person ov
fund. including any State fund. while such company. association, per-
son. or fund i3 authorized under the laws of any State to insure work-
men’s compensation. o

(B) In order to meet the requirements of clause (i) of subpara-
graph (AY of this paragraph, every policy or contract of insurance
2hall contarn—
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(?) a provision to pay assessments required under section 42}
(9) of this part, notwithstanding the provisions of the State work-
men’s compensation law which may provide for payments which
are less than the amount of such assessments;

(%) a provision that insolvency or bankruptey of the operator
or discharge therein (or both) shall not relieve the carrier from
liability for the payment of such assessments; and .

(#7) such other provisions as the Secretary, by regulation, may
require.

(0) q;;; policy or contract of insurance issued by a carrier to comply
with the requirements of clause (ii) of subparagraph (4) of this para-
graph shall be canceled prior to the date specified in such policy or
contract for its expiration until at least thirty days have elapsed after
notice of cancellation has been sent by registered or certified mail to
the Secretary and to the operator at his last known place of business.

E(c) Benefits shall be paid during such period by each such operator
under this section to the categories of persons entitled to benefits under
section 412(a) of this title in accordance with the regulations of the
Secretary and the Secretary of Health, Education, and Welfare ap-
plicable under this section : Provided, That, except as provided in sub-
section (i) of this section, no benefit shall be payable by any operator
on account of death or total disability due to pneumoconiosis which did
not arise, at least in part, out of employment in a mine during the pe-
riod when it was operated by such operator.]

(c) Benefits shall be paid during such period under this section by
the fund, subject to reimbursement to the fund by operators in accord-
ance with the provisions of section 424(g) of this title, to the categories
of persons entitled to bemefits under section }12(a) of this title in
accordance with the requlations of the Secretary and the Secretary of
Health, Education, and Welfare applicable under this section, except
that (1) the Secretary may modify any such regulation promulgated
by the Secretary of Health, Education, and Welfare; and (2) no oper-
ator shall be liable for the payment of any benefit (except as provided
in section 424(f) of this title) on account of death or total disability
due to pneumoconiosis, or on account of any entitlement based upon
conditions described in paragraphs (5) and (6) of section 411(c),
which did not arise, at least in part, out of employment in a mine dur-
ing the period when it was operated by such operator.

(d) Benefits payable under this section shall be paid on 2 monthly
basis and, except as otherwise provided in this section, such payments
shall be equal to the amounts specified in section 412(a) of this fitle.

(tq) No payment of benefits shall be [required] made under this
section : :

(1) except pursuant to a claim filed therefor in such manner. in
such form, and containing such information, as the Secretary shall
by regulation prescribe; or

(2) for any period prior to January 1, 1974 [, or].

[(3) for any period after twelve years after the date of enact-
ment of this Act.]

(f) (1) Any claim for benefits under this section shall be filed within.
three years of the discovery of total disability due to pneumoconiosis
or, in the case of death due to pneumoconiosis, the date of such death.
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(2) Any claim for benefits under this section in the case of a living
miner filed on the basis of eligibility under paragraph (1), (5), or (6)
of section 411 (c)[(4)] of this title, shall be filed within three years
from the date of last exposed employment in a coal mine or. in the case
of death Lfrom a respiratory or pulmonary impairment] for which
benefits would be payable under [section 411(c) (4) of this title, in-
curred as the result of employment in a coal mine} any of such para-
graphs, shall be filed within fifteen years from the date of last exposed
employment in a coal mine. . .

g) The amount of benefits payable under this section shall be re-
duced, on a monthly or other appropriate basis, by the amount of any
compensation received under or pursuant to any Federal or State
worgmen’s compensation law because of death or disability due to
pneumoconiosis. .

(h) [The regulations of the Secretary of Health. Education. and
Welfare promulgated under section 411 of this title shall also be
applicable to claims under this section.§ The Secretary of Labor shall
by regulation establish standards. which may include appropriate pre-
sumptions, for determining whether pneumoconiosis arose out of em-
ployment in a particular coal mine or mines. The Secretary may also,
by regulation, establish standards for apportioning liability for bene-
fits under this subsection among more than one operator, where such
apportionment is appropriate. _

[ (i) (1) During any period in which this section is applicable with
respect to a coal mine an operator of such mine who, after the date of
enactment of this title, acquired such mine or substantially all the
assets thereof from a person (hereinafter referred to in this paragraph
as a “prior operator”) who was an operator of such mine on or after
the operative date of this title shall be liable for and shall, in accord-
ance with section 423 of this part, secure the payment of all benefits
which would have been payable by the prior operator under this sec-
tion with respect to miners previously employed in such mine if the
acquisition had not occurred and the prior operator had continued to
operate such mine.

[(2) Nothing in this subsection shall relieve any prior operator of
any liability under this section.]

(4) (1) The Secretary shall promulgate regqulations providing for
the prompt and expeditious consideration of claims under this section.

(2) (4) The Secretary shall promulgate regulations providing for
the prompt and equitable hearing of appeals by claimants who are
aggrieved by any decision of the Secretary.

(B) Any such hearing shall be held no later than forty-five days
after the date upon which the claimant involved requests such hear-
ing. A hearing may be postponed at the request of the claimant in-
volved for good cause.

(C) Any such hearing shall be held at a time and a place convenient
to the clatmant requesting such hearing.

(D) Any such hearing shall be of record and shall be subiect to
the provisions of sections 564, 555, 556, and 557 if title 5, United
States Code.

(3) (4) Any individual, after any final decision of the Secretary
made after a hearing to which he was a party, may obtain a review of
such decision by a civil action commenced no later than ninety days
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ofter the mailing to him of notice of such decision, or no later than
‘swch further time as the Secretary may allow. : '

* (B) Such action shall be brought in a district court of the United
States in the State in which the claimant resides. ]

(("Y The Secretary shall file, os part of his answer. o certified copy
of the transcript of the record. including the evidence upon which the
findings and decision complained of are based. )

(DY The court shall have power to enter, upon the pleadings and
transeript of the record. a judgment afirming, modifyina, or revers-
"ing the decision of the Secretary. with or without remanding ﬁ!e case
“for a rekearing. The findings of the Secretary as to any fact, if sup-
ported bu the weight of the evidence., shall be conclusive.

(E) The court shall. on motion of the Secretary mode before he
fles his answer, remand the case to the Secretary for further action
bu the Secretary, and may. at any time, on good cause showm, order
additional evidence to be taken before the Secretary. and the Secretary
‘shall. after the ense iz remonded. and after hearing such odditional
enidence it so ordered. modify or affirm his findings of fact or his
decision. or both. and shall file with the court any such additional ond
modified findings of fact and decision. and a transeript of the addi-

- tional record and testimony upon which his action in modifying or
‘afirming was based. Such additional or modified findings of fact and
decision shall be reviewable only to the extent provided for review
of the original findings of fact and decision.
" (F) The judgment of the court shall be final. except that it shall be
subject to review in the same manner as a judgment in other civil
actions, Any action instituted in accordance with this paragraph shall
survive notwithstanding any change in the person occupying the office
of Secretary or any vacancy in such office.

[Skc. 423. (a) During any period in which a State workmen’s com-
pensation law is not included on the list published by the Secretary
under section 421 (b) each operator of a coal mine in such State shall
secure the pavment of benefits for which he is liable nnder section 422
by (1) qualifying as a self-insurer in accordance with regulations pre-

* scribed by the Secretary, or (2) insuring and keeping insured the pay-
ment of stich benefits with any stock company or mutunal company or
association. or with any other person or fund, including any State
fund, while such company, association. person or fund is anthorized
under the laws of any State to insure workmen’s comnensation.

[(b) In order to meet the requirements of clause (2) of subsection
(a) of this section, every policy or contract of insurance must con-

.tain— ' ‘

[(1) a provision to pay benefits required under section 422, not-
withstanding the provisions of the State workmen’s compensation
law which may provide for lesser payments;

[(2) a provision that insolvency or bankruptey of the operator
or discharge therein (or both) shull not relieve the earrier from
liability for such payments; and

[(3) such other provisions as the Sccretary, by regulations,
may require.

T (¢) No policy or contract of insurance issued by a carrier to comply

.with the requirements of clause (2) of subsection (a) of this subsection
;shall be canceled prior to the date specified in such policy or contract
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for its expiration until at least thirty days have elapsed after notice
of cancellation has been sent by registered or certified mail to the
Secretary and to the operator at his last known place of business.]

See. 423. (a) (1) There is hereby established in the Treasury of the
[Tnited States a trust fund to be known as the Black Lung Disability
Insurance Fund. The fund shall consist of such sums as may be appro-
priated as advances to the fund under section [24(e) (1) of this part,
the assessments paid into the fund as required by section 424(g), the
premiums paid into the fund as required by section 42/ (a), the interest
on, and proceeds from, the sale or redemption of any inwvestment held
by the fund, and any pemalties recovered under section 42} (c), includ-
ing such earnings, income. and gains as may accrve from time to time
which shall be held, mancged, and administered by the trustees in
trust in accordance with the provisions of this part and the fund.

(2) Fund assets. other than such assets as may be required for neces-
sary expenses, shall be used solely and exclusively for the purpose of
discharging obligations of operators under this part. Operators shall
have no right, title, or inierest in fund assets, and none of the earnings
of the fund shall inure to the benefit of any person, other than through
the payment of benefits under this part, together with appropriate
cost.

(8) (7) (A) The fund shall have seven trustees. Except as provided
in subparagraph (B), trustees shall serve for terms of four years.

(B) Of the trustees first elected under this subsection—

(2) four shall be elected for terms of two years; and

(72) three shall be elected for terms of one year.
The Secretary shall determine, before the date of the first election
under this subsection, whether each trustee office involved in such
election shall be for a term of one year or two years. Such determina-
tion shall be made through the use of an appropriate method of ran-
dom selection, except that at least one trustee nominated under para-
graph (2) (4) shall serve for a term of two years.

(C) Any trustee may be a full-time employee of an operator, except
that no more than one trustee may be employed by any one operator
or any affiliate of such operator.

(2)(4) Two trustees shall be nominated and elected by operators
having an annual payroll not in excess of $1500000 (hereinafter re-
ferred to as “small operators”).

(B) Five trustees shall be nominated and elected by all operators.

(3) No later than 60 days after the date of the enactment of the
Black Lung Benefits Reform Act of 1977, all operators shall certify
to the Secretary their payrolls for the 12-month period ending Decem-
ber 31, 1976. The Secretary shall then. publish a list setting forth the
number of wvotes to which each small operator and each operator is
entitled, computed on the basis of one vote for each $500.000 or frac-

tion thereof of payroll. Trustees shall be elected no later than 180 days
after the date of the enactment of such Act.

(4) Candidates seeking momination for election to the office of
trustee under paragraph (2) (A) shall submit to the Secretary peti-
tions of nomination reflecting the approval of small operators repre-
senting mot less than 2 per centum of the aggregate annual payroll of
all small operators. Candidates seeking such nomination under para-
graph (2) (B) shall submit petitions reflecting the approval of oper-
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ators representing not less than 2 per centum of the aggregate annual
payroll of all opcrators.

(8) The Secretary shall promulgate regqulations for the nomination
and election of trustces. Such requlations shall include provisions for
the nomination and election of trustees, including the nomination and
election of trustees to fill any vacancy caused by the death, disability,
resignation, or removal of any trustee. I'he Secretary shall certify the
results of all nominations and elections. Two or more trustees may at
any time file a petition, in the United States district court where the
Fund has its principal office, for removal of a trustee for malfeasance,
misfeasance, or nonfeasance. The cost of any such action shall be paid
from the fund, and the Secretary may intervene in any such action as
an interested party.

6) The trustees shall organize by electing a Chairman and Secre-
tary and shall adopt such rules governing the conduct of their business
0s they consider mecessary or appropriate. Five trustees shall constitute
a quorum and a simple majority of those trustees present and voting
may conduct the business of the fund. .

(¢) (1) The trustees shall act on behalf of all operators with respect
to claims filed under this part.

(2) (A) Exzcept as provided by subparagraph (B), the fund may not
participate or intervene as a party to any proceeding held for the pur-
pose of determining claims for benefits under this part.

(B)(?) If the fund is dissatisfied with any determination of the
Secretary with respect to a claim for benefits under this dpart, the fund
may, no later than thirty days after the date of such determination,
file with the United States court of appeals for the circuit in which
such determination was made a petition for review of such determina-
tion. A copy of such petition shall be forthwith transmitted by the
clerk of the court to t/a Secretary. The Secretary thereupon shall file
in the court the record of the proceedings on which he based his deter-
mination, as provided in section 2112 of title 28, United States Code.

(#%) The findings of fact by the Secretary, if supported by sub-
stantial evidence, shall be conclusive, except that the court, for good
cause shown, may remand the case to the Secretary to take further
evidence, and the Secretary thereupon may make new or modified
findings of fact and may modify his previous determination, and shall
certify to the court the record of the further proceedings. Such new or
modified findings of fact shall lukewise be conclusive if supported by
substantial evidence.

(%2) The court shall have jurisdiction to affirm the action of the
Secretary or to set it aside, in whole or in part. The judgment of the
court shall be subject to review by the Supreme Court of the United
States upon certiorari or certification as provided in section 1854 of
title 28, United States Code.

. () Any finding of fact of the Secretary relating to the interpreta-
tion of any chest roentgenogram or any other medical evidence which
demonstrates the ewistence of pneumoconiosis or amy other disabling
respiratory or pulmonary impairment, shall not be subject to review
under the provisions of this subparagraph.

(3) No operator may bring any proceeding, or intervene in any
proceeding, held for the purpose of determining claims for benefits
under this part. »
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(1) It shall be the duty of the trustees to reportito the Secretary and
to the operators no later than January 1 of each year on the financial
condition amd the results of the operations of the fund during the
preceding fiscal year and on its expected condition during the current
and ensuing fiscal year. Such report shall be included ir. o report to
the Congress by the Secretary not later than March 1 of each year on
the Pnancial condition and the results of the operations of the fund
during the preceding fiscal year and on its ewpected condition and
operations during the current and newxt ensuing fiscal year. The report
of the Secretary shall be printed as a House document of the session of
the Congress to which the report is made.

(5) (A) The trustees shall take control and management of the fund
and shall hawe the authority to hold, sell, buy, exchange, invest, and
retrwest the corpus and income of the fund. All premiums paid Yo the
Fund under section 424 (a) (1) shall be held and administered by the
trustees as a single fund, and the trustees shall not be required to segre-
gate and imvest separately any part of the fund assets which may be
claimed to represent accruals or interests of any individuals. It shall
be the duty of the trustees to invest such portion of the assets of the
fund as is not required to meet obligations under this part, except that
the trustees may not invest any advances made to the fund under sec-
tion 424 (e). The trustees shall make dnvestments under this parograph
in accordance with the provisions of section }04(a)(1)(C) of the
Employee Retirement Income Security Act of 1974 (29 U.S.C.
1104(a) (1) (0)).

(B) Any profit or return on any investment or reinvestment made
by the trustees under subparagraph (A) shall not be considered as in-
come for purposes of Federal or State income tazation.

(6) (A) Amounts in the fund shall be available for making expend;i-
tures to meet obligations of the fund wnich are incurred under this
part, including the expenses of providing medical benefits as required
by section 432 of this title, and the operation, maintenance, and staffing
of the office of the fund. The trustees may enter into agreements with
any self-insured person or any insurance carrier who has incurred ob-
Vigations with respect to claims under this part before the effective date
of this paragraph, under which the fund will assume the obligations
of such self-insured person or insurance carrier in return for a pay-
ment or payments to the fund in such amounts, and on such terms and
conditions, as will fully protect the financial interests of the fund.

(B) Beginning on the effective date of this paragraph, payments
shall be made from the fund tc meet any obligation incurred by the
Secretary with respect to claims under this part before such effective
date. The Secretary shall ccase to be subject Yo such obligations on
such effective date.

(7) The trustees shall keep accounts and records of their administra-
tion of the fund, which shall include a detailed account of all invest-
ments, receipts, and disbursements.

(8) At no time during the administration of the fund shall the trust-
ees be required to obtain any apvroval by any court of the United
States or by any other court of any act required of them in connection
with the performance of their duties or in the performance of any act
required of them in the administration of their duties as trustees. The
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trustees shall have the full authority to ecxercisc their judgment in all
matters and at all times without any such approval of such decisions.
The trustees may file an application in the United States district court
where the fund has its principal office for o judicial declaration con-
cerning their power, authority, or responsibitity under this Act (other
than the processing and payment of claims). In any such proceeding,
only the trustees and the Secretary shall be necessary or indispensable
parties, and no other person, whether or not such person has any in-
terest in the fund, shall be entitled to participate in any such proceed-
ing. Any final judgment entered in such proceeding shall be conclusive
upon any person or other entity claiming an interest in the fund,

(9) The trustees may employ such counsel, accountants, agents, and
employees as they consider advisable. The trustees may charge the
compensation of such persons and any other expenses, including the
cost of fidelity bonds and indemmification and fiduciary insurance for
trustees and other fund employees, necessary in the administration
of the fund, against the fund.

(10) The trustees shall have the power to execute any instrument
which they consider proper in order to carry out the provisions of the
fund.

(11) The trustees may, through any duly authorized person, vote
any share of stocks which the fund may hold.

(12) The trustees may employ actuaries to such extent as they con-
sider advisable. No actuary may be employed by the trustees under
this paragraph unless such actuary is enrolied under section 3042 (a)
of the Employee Retirement Income Security Act of 1974 (29 U.S.C.
1242((11)\).

(d) Nothing in this Act or in the Black Lung Benefits Reform Act
of 1977 shall be construed as exempting the fund, or any of its activi-
ties or outlays, from inclusion in the Budget of the United States or
from any limitations imposed thereon.

[Scc. 424, If a totally disabled miner or a widow, child, parent,
brother, or sister is entitled to benefits under section 422 and (1) an
operator liable for such benefits has not obtained a policy or contract
of insurance or qualified as a self-insurer, as requiredp by section 423, or
such operator has not paid such benefits within a reasonable time, or
(2) there is no operator who was required to secure the payment of
such benefits. the Secretary shall pay such miner or such widow, child,
parent, brother, or sister the benefits to which he or she is so entitled.
In a case referred to in clause (1), the operator shall be liable to the
United States in a civil action in an amount equal to the amount paid
to such miner or his widow, child, parent, brother, or sister under this
title.

SE‘%. 424. (a) (1) During any period in which a State workmen’s
compensation law 18 not included on the list published by the Secretary
under section 421(d), each operator of a coal mine in such State shall
pay premiums into the fund in amounts sufficient to ensure the pay-
ment of benefits under this part. :

(2) The initial premium rate of each operator shall be established
by the Sccretary as @ rate per ton of coal mined by such operator.
Beginning one year after the date upon which the Secretary establishes
initial premium rates, the trustees may modify or adjust the premium
rate per ton of coal mined to reflect the experience and expenses of the
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fund to the cwtent necessary to permit the trustees to discharge their
responsibilities under this Act, except that the Secretary may further
modify or adjust the premium rate to ensure that all obligations of
the fund will be met. Any premium rate established under this sub-
section shall be uniform for all mines, mine operators, and amounts
of coal mined.

" (8) For purposes of section 162(a) of the Internal Revenue Code
of 1954 (relating to trade or business expenses), any premium paid
by an operator of a coal mine under paragraph (1) shall be cons: ered
to be an ordinary and necessary expense in carrying on the trade or
business of such operator.

(4) For purposes of this subsection—

(d) the term “coal” ineams amy material composed predony-
nantly of hydrocarbons in a solid state;

(B) the term “ton” means a short ton of two thousand pounds;
and

(C) the amount of coal mined shall be determined at the first
point at which such coal 13 weiqhed.

(b) The Secretary shall advise the Secretary of the Treasury or
his delegate of premium rates established under subsection (a)(1).
The Secretary of the Treasury or his delegate shall collect all pre-
miums due and payable by operators under subsection (a) (1), and
transmit such premiums to the fund. Collections shall be effected by
the Secretary of the Treasury or his delegate in the same manner as,
and together with, quarterly payroll reports of employers. In order
to ensure the payment of premiums by all operators, the Secretary,
after consultation with the Secrctary of the Interior, shall certify,
not less than anmually, the names of all operators subject to this Act.

(¢c) (1) In any case in which an operator fails or refuses to pay any
premium required to be paid under subsection (a) (1), the trustees of
the fund shall bring a civil action in the appropriate United States
district court to require the payment of such premium. In any such
action, the court may issue an order requiring the payment of such
premiums in the future as well as past due premiums, together with 9
per centum annual interest on all past due premiums.

(2) An operator who fails or refuses to pay any premium required
to be paid under subsection (a) (1) may be assessed o. civil penalty by
the Secretary of the Treasury or his delegate in such amount as such
Secretary or his delegate may prescribe, but not in excess of an amount
equal to the premium the operator failed or refused to pay. Such pen-
alty shall be in addition to any other ULability of the operator under
this Act. Penalties assessed under this paragraph may be recovered
in a civil action brought by such Secretary or his delegate, and pen-
altics so recovered shall be deposited in the fund.

(d) The Secrctary shall be required to make expenditures under
this part only for the purpose of carrying out his obligation to ad-
minaster this part. All other expenses incurred under this part shall be
borne by the fund, and if borne by the Secretary, shall be reimbursed
by the fund to the Secretary.

(¢) (1) There are hereby authorized to be appropriated to the fund
such sums as may be necessary to provide the fund with amounts cqual
to 50 per centum of the amount which the Secretary estimates is neces-
sary for the payment of benefits under this part during the first iwelve-
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month period after the effective date of this section. Any amounts ap-
propriated under this paragraph may be used only for the payment
of benefits under this part.

(2) (4) Sums authorized to be appropriated by paragraph (1)
shall be repayable advances to the fund.

(B) Such advances shall be repaid with interest into the general
fund of the Treasury no later than five years after the first appropria-
tion made under paragraph (1).

(8) Interest on such advances shall be at a rate determined by the
Secretary of the Treasury, taking into consideration the current av-
erage yield during the month preceding the date of the advance in-
volved, on marketable interest-bearing obligations of the United States
of comparable maturitics then forming a part of the public debt
rounded. to the nearest one-eighth of 1 per centum.

(1) (1) During any period in which section 422 of this title is appli-
cable with respect to a coal mine an operator of such mine who, after
the date of the enactment of this title, acquired such mine or substan-
tially all the assets thereof from a person (hereinafter in this para-
graph referred to as a “prior operator”) who was an operator of such
mine on or after the operative date of this title shall be liable for
and shall, in accordance with this section and section 423 of this title,
secure the payment of all benefits for which the prior operator would
have been liable under section 422 of this title with respect to miners
previously employed in such mine if the acquisition had not occurred
and the previous operator had continued to operate such mine.

(2) Nothing in this subsection shall relieve any prior operator of
any liability under section 422 of this title.

(9) (Z) The fund shall make an annual assessment against any oper-
ator who is liable for the payment of benefits under section 422 of this
title. Such assessment against any operator of a coal mine shall be in
an amount. equal to the amount of benefits for which such operator is
liable under section 422 of this title with respect to death or total dis-
ability due to pneumoconiosis arising out of employment in such mine,
or with respect to entitlements established in paragraph (5) or para-
graph (6) of section 411 (c) of this title.

(2) Any operator against whom an assessment is made under para-
graph (1) shall pay the omount involved in such assessment into the
fund no later than thirty days after receiving notice of such assessment.

(8) The provisions of subsection (¢) of this section shall apply in
the case of any operator who fails or refuses to pay any assessment
required. to be paid under this subsection.

Skc. 425. With the consent and cooperation of State agencies charged
with administration of State workmen’s compensation laws, the Secre-
tary may. for the purpose of carrying out his functions and duties
under section 422, utilize the services of State and local agencies and
their employees and, notwithstanding any other provision of law, may
advance funds to or reimbuse such State and local agencies and their
employees for services rendered for such purposes.

Sec. 426. (a) The Secretary of Labor and the Secretary of Health,
Education. and Welfare are authorized to issue such regulations as
each deems appropriate to carry out the provisions of this title. Such
regulations shall be issued in conformity with section 553 of title 5 of
the United States Code, notwithstanding subsection (a) thereof.
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(b) Within 120 days following the convening of each session of
Congress the Secretary of Health, Education, and Welfare shall sub-
mit to the Congress an annual report upon the subject matter of part B
of this title, and after January 1, 1974, the Secretary of Labor shall
also submit such a report upon the subject matter of part C of this
title.

(c) Nothing in this title shall relieve any operator of the duty to
comply with any State workmen'’s compensation law, except insofar
as such State law is in conflict with the provisions of this title and the
Seccretary by regulation, so prescribes. The provisions of any State
workmen’s compensation law which provide greater benefits than the
benefits payable under this title shall not thereby be construed or
held to be in conflict with the provisions of this title.

Skc. 427. (a) The Secretary of Health, Education, and Welfare is
authorized to enter into contracts with, and make grants to, public and
private agencies and organizations and individuals for the construc-
tion, purchase, and operation of fixed-site and mobile clinical facilities
for the analysis, examination, and treatment of respiratory and pul-
monary impairments in active and inactive coal miners. The Secretary
shall coordinate the making of such contracts and grants with the
Appalachian Regional Commission.

(b) The Secretary of Health, Education, and Welfare shall initiate
research within the National Institate for Occupational Safety and
Health, and is authorized to make research grants to public and pri-
vate agencies and organizations and individuals fer the purpose of
devising simple and effective tests to measure, detect. and treat respira-
tory and pulmonary impairments in active and inactive coal miners.
Any grant made pursuant to this subsection shall be conditioned upon
all information, uses, products, processes, patents, and other develop-
ments resulting from such research being available to the general
public, except to the extent of such exceptions and limitations as the
Secretary of Health, Education, and Welfare may deem necessary in
the public interest.

(c) There is hereby authorized to be appropriated for the purpose
of subsection (a) of this section $10,000,000 for each [of the fiscal
years ending June 30, 1973, June 30, 1974, and June 30, 1975] fiscal
year. There are hereby authorized to be appropriated for the puryzoses
of subsection (b) of this section such sums as are necessary.

Sec. 428. (a) No operator shall discharge or in any other way
discriminate against any miner employed by him by reason of the fact
that such miner is suffering from pneumoconiosis. No person shall
cause or attempt to cause an operator to violate this section. For the
purposes of this subsection the term “miner” shall not include any
person who has been found to be totally disabled.

(b) Any miner who believes that he has been discharged or other-
wise discriminated against by any person in violation of subsection
(a) of this section, or any representative of such miner may, within
ninety days after such violation ocenrs, apply to the Secretary for a re-
view of such alleged discharge or discrimination. A copy of the appli-
cation shall be sent to such person who shall be the respondent. Upon
receipt of such application, the Secretary shall cause such investiga-
tion to be made as he deems appropriate. Such investigation shall pro-
vide an opportunity for a public hearing at the request of any party
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to enable the parties to present information relating to such violation.
The parties shall be given written notice of the time and place of the
hearing at least five days prior to the hearing. Any such hearing shall
be of record and shall be subject to section 554 of title 5 of the United
States Code. Each hearing examiner presiding under this section and
under the provisions of titles I, IT and III of this Act shall receive
compensation at a rate not less than that prescribed for GS-16 under
section 5332 of title 5, United States Code. Upon receiving the report
of such investigation, the Secretary shall make findings of fact. If he
finds that such violation did occur, he shall issue a decision, incor-
porating an order therein, requiring the person committing such vio-
lation to take such affirmative action as the Secretary deems appro-
priate, including, but not limited to, the rehiring or reinstatement of
the miner to his former position with back pay. If he finds that there
was no such violation, he shall issue an order denying the application.
Such order shall incorporate the Secretary’s findings therein, )

(c) Whenever an order is issued under this subsection granting
relief to a miner at the request of such miner, a sum equal to the
aggregate amount of all costs and expenses (including the attorney’s .
fees) as determined by the Secretary to have been reasonably incurred
by such miner for, or in connection with, the institution and prosecu-
tion of such proceedings, shall be assessed against the person commit-
ting the violation.

Sec. 429. There is authorized to be appropriated to the Secreta
of Labor such sums as may be necessary to carry out his responsibili-
ties under this title. Such sums shall remain available until expended.

SEec. 430. The amendments made by the Black Lung Benefits Act
of 1972 and by the Black Lung Benefits Reform Act of 1977 to part B
of this title shall, to the extent appropriate, also apply to part C of this
title : Provided, That for the purpose of determining the applicability
of the presumption established by section 411(c) (4) and the applica-
bility of entitlements based upon conditions described in paragraphs
(5) and (6) of section 411 (c), to claims filed under part C of this title,
no period of employment after June 30, 1971, shall be considered in
determining [whether a miner was employed at least fifteen years]
the period during which the miner was employed in one or more under-
ground mines.

Sec. 431. The Secretarv of Health, Education, and Welfare shall,
upon enactment of the Black Lung Benefits Act of 1972, generally
disseminate to all persons who filed claims under this title prior to
the date of enactment of such Act the changes in the law created by
such Act. and forthwith advise all persons whose claims have been
denied for any reason or whose claims are pending. that their claims
will be reviewed with respect to the provisions of the Black Lung
Benefits Act of 1972.

Skc. 432. The provisions of subsections (a), (), (¢), (d), and (g)
of section 7 of the Longshoremen’s and Harbor Workers Compensa-
tion Act (33 U.S.C. 907 (a), (b)), (¢), (d),and (g)) shall be applica-
ble to mersoms entitled to benefits under this part on account of total
disability or on account of eligibility under paragraph (5) or para-
graph (6) of section 411(c), except that references in such section to
the employer shall be considered to refer to the trustees of the fund.



MINORITY VIEWS

e are strongly opposed to the bill H.R. 4544 as reported by this
committee. Joining us in our opposition is the present administration,
which stated unequivocally that it was opposed to tlie major provision
in the bill—“entitlement” of disability benefits to those who are not
disabled. ) ' o

We are equally opposed to the manner in which this legislation has
been hhandled by the committee.

ProsreEMs TrHIS LEGIsLaTion Doks Nor ADDRESS

It is our judgment that this bill address neither the problems not the
criticisms of the administration and application of the black lung bene-
fits program. As a matter of fact, this bill violates the assurances of its
original sponsors that the black lung program was intended to be a
“one-shot” special type compensation plan.

The problems of administration of the black lung program arise frem
the failure to understand the program as envisioned 1n 1969 and lib-
eralized in 1972. The fact that there has been a failure to understand
the program arises from the sponsors’ and administrators’ inability to
limit the program to a special type compensation plan. Instead, this
program has been viewed in the geographic areas where mining is per-
formed as the miners’ pension bill, Although the program was not orig-
inally set up to be such, this legislation undoubtedly makes it so.

When first introduced, prior to the enactment of the Federal Coal

Mine Health and Safety Act of 1969, the black lung prgoram was in-
tended to be a “one-shot” special type of compensation plan. That origi-
nal proposal called for benefit payments to coal miners totally disabled
from pneumoconiosis, or black lung. As the legislation emerged from
conference, however, the legislation called for benefit payments not
only to those miners totally disabled, but also to those miners who had
some stage of the disease, but were not totally disabled. Then, in 1972,
a presumption of total disability from pneumoconiosis was incorpo-
rated into the law when a miner had worked 15 years and had a respira-
tory impairment, although that miner had no X-ray evidence of
pneumoconiosis.
_ This legislation would now require absolutely no disability and no
impairment of any miner. Accordingly, this legislation allows miners
who have worked for a certain number of years in the mines to receive
total disability benefits. The black lung disability benefits program
thereby clearly becomes a Federal pension program for miners.

Misunderstanding of this legislation was graphically demonstrated
by a miner witness before the committee, This witness had worled for
a number of years in the mines, and in 1969 he was involved in a mine
accident. The accident precluded him from further work in the mines.
Thercafter, he filed for black lung benefits. He was denied, although

(73)
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le was disabled. However, he apparently has never been informed
that the black lung program provides disability benefits for those dis-
abled from pneumoconiosis—not from accidents. This case represents
just one of the misconceptions that the Federal black lung program
has created. Other cases, such as the woman who claimed she was
entitled to benefits because her husband had been killed in 2 mine
accident, or the woman who eventually received benefits because she
had worked as a secretary in a room where coal dust collected at the
railway terminal, were brought to our attention by Dr. Harold Passes,
the former Acting Chief Medical Officer of the Bureau of Hearings
and Appeals at the Social Security Administration, Department of
Health, Education, and Welfare. Admittedly, these are unusual cases,
but they do illustrate the misconceptions surrounding the program.
These are the type of misconceptions that have caused (1) the irra-
tionality of the program; (2) administrative inefficiency in the pro-
gram; and (3) jealousies to arise between recipients of the benefits
and those who are denied. The reasons those misunderstandings and
misconceptions have grown can be traced directly to the legislative
history of the act.
Hisrory Prior 1O 1972

The black lung benefits program commenced in 1969 with the
enactment of title IV of the Federal Coal Mine Health and Safety
Act. The act provided for payment of benefits to miners totally
disabled from complicated pneumoconiosis and to widows of miners
who suffered from complicated pneumoconiosis at the time of death.
The disease must have arisen out of or in the course of an individual’s
employment in a coal mine. That act also provided that if a miner
was employed in an underground mine for 10 years or more, there
would be a rebuttable presumption that the disease arose out of his
employment and that if the miner were not so employed, the individual
must demonstrate that the disease arose out of his employment in a
coal mine.

In the House committee report (H. Rept. No. 91-563) explaining
these particular provisions of the Act, it was asserted as follows:

These provisions of the bill are a limited response in the
form of emergency assistance to the miners who suffer from.
and the widows of those who have died with, complicated
pnewnoconiosis.

Complicated pneumoconiosis is a serious disease of the
lungs cansed by the excessive inhalation of coal dust. The
patient incurs progressive massive fibrosis as a complex
reaction to dust and other factors, which may include
tuberculosis and other infections. The disease in this form
usnally produces marked pulmonary impairment and con-
siderable respiratory disability.

Surch respiratory disability severely limits the physical
canabilitics of the individual. can induce death by cardiac
failure, and mav contribute to other causes of death. Once
the disease is contracted. it is progressive and irreversible.

Oune of the compelling reasons the committee found it
necessary to include this program in the bill was the failure
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of the States to assume compensation responsibilities for the
miners covered in this program. State laws are generally
remiss in providing compensation for individnals who suffer
from an occupational disease as it is. and only one State—
Pennsylvania—provides retroactive benefits to individuals
disabled by pnenmoconiosis. )

Also. it is understandable that States which are not coal-
producing have no wish to assume responsibility for residents
who mav have contracted the ailment mining coal in another
State. The substantial reduction in the number of miners
actually employed in mines following World War II caused
a dispersal of men throughont the country—many 1nto States
which have few. if any. mines. These men took with them an
irreversible (lisease, but because of their present location are
denied benefits. ) )

The committee also recognized the problems inherent in
requiring employers to assume the cost of compensating in-
dividuals for occupational diseases contracted in yvears past.

The resolution of this dilemma. consistent with the desper-
ate financial need of individuals eligible to receive pay-
ments under this bill, was the inevitable inclusion of section
112(b), and the requirement that the payments be made from
general revenues. o

It is hoped that the health standards prescribed in title IT
will eliminate conditions in mines which cause the disease.
Also, it is expected that the States will assume responsibility
in their respective compensation plans for miners who con-
tract the disease in the future.

During the floor debate on the compensation provisions of the Fed-
eral Coal Mine Health and Safety Act of 1969, it was made clear that
these provisions were for past damage to a coal miner’s health, and
were to be considered a Federal responsibility inasmuch as existing
State compensation laws were inadequate to meet the needs of miners
disabled by black lung. However, these provisions were not intended
to establish a Federal prerogative or precedent, but were in the nature
of a special compensation plan. (See House debate, October 27, 1969,
H-10081.) The effort to provide compensation for those miners who
were totally disabled by complicated pneumoconiosis was explained as
follows (October 27,1969, H-10047) Mr. Dent:

This is a one-shot effort. This is not a continuing compen-
sation arrangement to establish Federal based compensation
for this or any other industry. We are only taking on those
who are now afflicted with pneumoconiosis in its fourth
stage—complicated pneumoconiosis . . .

However, this is only one shot. I want to say this today and
I want to have it placed on the record indelibly . . .

and on October 27,1969, H-10067, Mr. Burton :

One of the very little-known facts about the temporary,
one-shot black lung pay provision is that this provision
ripened as a result of a conversation held between the gentle-
man from Pennsylvania and me.
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It was the gentleman from Pennsylvania who advanced
one of the essential concepts of the bill, in order to avoid
what was the justifiable concern expressed in the very early
days of this black [lung] payment idea, that we might be
running the risk of federalizing in some way the workman’s
compensation program.

As the gentleman from Pennsylvania and I know full well,
it was the concept advanced by the gentleman from Penn-
sylvania, embodied in this bill, that avoids that which all of
us at least at this stage are delighted we have avoided; that
is, that we would De creating any unnecessary or un-
healthy precedent.

In that particular I want to now spread on the public rec-
ord that of which the gentleman from Pennsylvania is so
clearly aware as part of the background of this measure.

I would think the gentleman from Pennsylvania, in addi-
tion to that, deserves great credit along with others I shall
mention during the course of my statement, for bringing
virtually all the men representing the coal areas into very
full and vigorous support of this amendment.

and Mr. Dent:

This is because the gentleman understood then and under-
stands now that this need be only a one-shot proposition. The
reason for this is that we believe if they live up to the law as
we hope to write it, there will be no more disease in the mines.

and H-10069, Mr. Daniels:

Section 112(b) is clearly not intended to establish a Federal
prerogative or precedent in the area of payments for the
death, injury, or illness of workers. However, coal miners’
pneumoconiosis is one of our Nation’s most critical occupa-
tional health problems. I am sure none of us would want to
excuse inaction elsewhere. We must make progress where we
can, and whenever we can.

On October 29, 1969, Mr. Scherle offered an amendment to strike the
compensation provisions from the bill and the House received these
refas;;urg.nces from the sponsor of that provision and the chief sponsor
of the bill:

Mr. BorTon of California. Mr. Chairman, I rise in opposi-
tion to the amendment. Of all the sections of the bill, this is
the one section that by no stretch of the imagination could be
called in any manner, shape, or form anything but bipartisan.

It is intended, as the committee report so very emphatically
and unambiguously states:

«“This payment program is not a workmen’s compensation
program. It is not intended to be so. It contains none of the
characteristic features which mark any workmen’s compen-
sation plan, and it is clearly not intended to establish a Fed-
eral prerogative or precedent in the area of payments for
death, injury, or the illness of other workers.”
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This is what I think most of the members of the Commit-
tee on Education and Labor would agree was an honest effort
to have a very narrowly drawn bill, on a one-shot basis only,
the compensation to be paid only to those miners or their
widows, if their predeceased spouse had the disease at the
time of death—only those miners who have complicated pneu-
moconjosis that has arisen as the result of breathing an-
thracite or bituminous coal dust. o

There are several stages of pneumoconiosis, but when one
has complicated pneumoconiosis, it means that the disease has
reached 1ts most serious stage. ' _

This amendment has been worked out with key manage-
ment leadership, it has the acceptance of labor, it isa one-shot
effort, and I hope that the pending amendment Is defeated.

Mr. Dent:

I want to reassure the gentleman from Wisconsin [Wm.
Steiger] that this is not a compensation act in any way. It 1s
a benefit payment for services rendered in an industry that
did not take care of its problem and in the States that did not
take care of their problem. This is a Federal obligation as
this Congress sees 1it.

We are not going to restrict this to miners except that we
are restricting it to a certain disease.

Despite these and other assurances, the conference report established
a broad program of benefits to miners totally disabled by pneumo-
coniosis, as well as to those who had some stage of the disease although
not totally disabled, and of financing disability benefits after a cer-
tain date (December 31, 1972) until a time certain for discontinua-
tion of the program, except for lifetime benefits to miners and their
survivors.coming under the Federal lifetime prcgram. The bill as it
emerged from conference became law (Public Law 91-173).

Under Public Law 91-173, some 364,600 claims were filed with the
Social Security Administration. Prior to the May 1972 amendments,
decisions had been made in 345.000 cases. with about 171,000 claims
allowed and 174,000 claims denied. While administration costs have
been substantial, they become dwarfed when compared with the cumu-
lative payment of benefits which amounted to almost $700 million (on
2 program that was originally estimated to cost, in total, anywhere
from $40 to $355 million). In May of 1972, monthly benefits in cur-
rent payment status were quickly approaching $33 million, an amount
almost equal to the original estimated total of the whole cost of the
program.

History Since 1972

JMainly because the committee discovered that orphans of mi '
eligible for black lung benefits were not eligible as m?rviving deplgxféf
ents, the committee reported a bill amending the 1969 act which event-
ually became the “Black Lung Benefits Act of 1972” (Public Law 92—
303, 30 United States Code 901, May 19, 1972). As that bill evolved
from conference, the 1972 act not only extended benefits to “double
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Under the 1972 legislation, the Social Security Administration is
responsible for: (1) miners’ claims filed before July 1973; (2) widows’
claims filed before 1974 ; and (3) widows’ claims filed after 1973 if the
deceased miners either died due to complicated pneumoconiosis before
January 1974 or were entitled to benefits from the Social Security
Administration at the time of their deaths and and widows file within
6 months after the miner’s deaths. SSA is responsible also for the fol-
lowing claims if deceased miners either died due to complicated
preumoconiosis before January 1974 or were entitled to benefits from
the Social Security Administration at the time of their deaths:

Claims of orphans of miners which are filed within 6 months after
the deaths of the miners or their widows or by December 31, 1973,
whichever is later. .

Claims of totally dependent surviving parents, brothers, sisters
which are filed within 6 months after the deaths of the miners or by
December 31, 1973, whichever is later. However, surviving widows or
children preclude parents from succeeding to benefits and surviving
widows, children, or parents preclude brothers and sisters from suc-
ceeding to benefits.

The Department of Labor will be responsible for all other claims
under part C. The Department of Labor’s administrative responsibili-
ties for the program include: (1) taking, adjudicating, and paying
claims during the transition period from July 1, 1973, through Decem-
ber 31, 1973; (2) starting January 1, 1974, to continue taking and
determiningclaims, but only paying benefits when a responsible opera-
tor (interpreted as last responsible operator for whom the claimant
worked a year) cannot be identified and when the State does not have
a worker’s compensation program that meet Federal criteria (no
State has been certified) ; (3) notifying coal mine operators of their
liability to pay after December 31, 1973; and (4) adjudicating differ-
ences that claimant or operator may have with the Department of
Labor’s findings. The Department of Labor, where a State does not
qualify and no responsible operator can be found, has residual respon-
sibility for paying an eligible claim out of general revenue funds. The
1972 legislation also extends—from 1976 to 1981—the end of the period
during which the Department of Labor or coal mine operators are
required to pay benefits in States where State workmen’s compensation
does not provide appropriate coverage.

Since enactment of the 1972 amendments, the operating and adminis-
trative experience of the black lung benefits program has become
staggering. As of the end of 1974, a cumulative total of 556,200 claims
had been filed with the Social Security Administration. Payment
awards have been made to 58.6 percent of the miner claimants and
74.7 percent of the survivor claimants, with over 509,000 individuals
being black lung beneficiaries, including dependents. Cumulative
payments at the end of 1974 totaled $3 billion, with monthly recurring
payments over $75 million.

By December of 1975, total cumulative benefit payments amounted
to $3,923 million, that is, almost $4 billion. Tota{) cumulative benefit
payments were about $1 billion annually in 1976. Over 565,000 bene-
ficiaries have been awarded benefits by the Social Security Adminis-
tration, and, as of January 1977, over 490,000 beneficiaries were on the
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roles. Filings are continuing at a rate of about 750 survivor claims a
month. The Department of Labor, by December of 1975, had received
80,000 claims with an approval rate at about 20 percent. Qutlays by
the Department of Labor in 1975 for payment of black lung benefits
is estimated to be about $36,000,000. In nearly 4 years, the Department
of Labor has received almost 107,000 claims, approving 4,000 of which
operators are paying only 138, and denying about 53,000. The rest are
pending. The approval rate at the Department of Labor has now
dropped to about 7 percent, since many ineligible claimants continue

to file for claims.
PreseNT CONDITIONS

Now, for the second time, we are being asked to reconsider and re-
form the black lung benefits reform program, this time, under the
guise of establishing objective criteria for determining entitlement to
benefit payments arising out of employment in the Nation’s coal mines;
of transferring from the Federal Government to the coal industry the
residual liability for black lung benefits payments; and téy establishing
a black lung disability insurance fund to be maintained by contribu-
tions from the coal industry. However, the alleged purposes of the
pending legislation are not accomplished by the provisions in the hill;
the bill 1s not endorsed by any interested party ; the bill is incompatible
with the intent of the original legislation and inconsistent with prior
assertions that the program was to be lunited; the bill is contrary to
the assertion that the reduced dust levels will lessen the prevalence of
pneumoconiosis; and the bill further intrudes into the more comnpre-
hensive study of federalization of workmen’s compensation. More suc-
cinctly, the bill is discriminatory, ambiguous and irresponsible.

SectroN-BY-SECTION CRITICISM

Section 2 provides black lung benefits for miners (and their widows,
dependents and survivors) who worked 30 years or more in an under-
ground mine (or 25 years in an anthracite mine) or in a surface raine
where the Secretary determines conditions were substantially similar
to conditions in an underground mine whether or not the miner has
or had pnewmoconiosis or any other disease or disability. This pro-
vision establishes an “entitlement” for miners who are not and were
not disabled ; amounting, in effect, to a ¥ederal pension or retirement
based on years of service. Besides adding to the present administrative
burden of the Social Security Administration, there is absolutely no
justification to expand the benefits program to those who do not suffer
from pneumoconiosis and add also to the taxpayers’ burden.

We cannot stress too strongly the inequitable features of this section.
Nowhere else does Federal law provide a compensation program for
disability comparable to the disability benefits for pneumoconiosis
provided for coal miners. Now this program is to be expanded even
further to provide for benefits based, not on any actual disability, but
simply on number of years of employment. Although coal minmg is
a hazardous occupation, considering the safety factors along with
the potential health hazards, it would be completely unreasonable,
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and discriminatory for this Congress to enact legislation providing
for what amounts to early retirement benefits for only one of the
rnany hazardous occupations in the Nation.

‘Workers who are occus[ilationally disabled should be compensated,
but their compensation should be related to their disability rather
than to their prior occupation. Medical testimony (Dr. Keith Morgan,
West Virginia Medical Center, formerly director, Appalachian Lab-
oratory for Occupational Respiratory Disease; Dr. Leroy Lapp, West
Virginia Medical Center; Dr. Donald Rasmussen, Appalachian Re-
gional Hospital) before our committee in 1975 demonstrated that
miners with clear X-rays and miners with simple pneumoconiosis even
with 35 or more years of coal dust exposure, have normal ventilatory
capacities—that is the ability to get air in and out of the lungs—and
only a slight reduction of diffusing capacity—gas transfer—a decrease
of insufficient severity to be associated with disability. As a matter of
fact, Dr. Morgan stated: “The U.S. Public Health Service studies
indicate that cigarette smoking is between 5 and 10 times as important
as dust exposure in producing impairment of ventilatory capacity.”
Actual disability is usually associated with complicated pneumoconi-
osis, which may be found in only about 2.9 percent of the working
miners, 10-12 percent of the retired miners, and only about 0.1 percent
of the coal miners in Utah and Colorado. Despite this medical testi-
mony, these “entitlements” would provide the equal of black lung
disability benefits to those who are in no way disabled. The majority
views cite the testimony of certain practicing doctors in support of
the “entitlements” approach. However, we note that those doctors (Dr.
Daniel Fine, Dr. Lowell Martin, and Dr. Murray B. Hunter in testi-
mony in 1975, and Dr. Lorin E. Kerr and Dr. Hunter again in 1977)
testified from a “social policy” point of view and not from a medical
disability point of view, and in no way disputed the recent stucies
conducted under the auspices of Dr. Keith Morgan when he was Di-
rector of ALFORD. Certain of those recent studies are of some rele-
vant interest. A study by Dr. Kibelstis of ALFORD of over 130 miners
attempted to relate the slight decrement in diffusing capacity of work-
ers with simple pneumoconiosis, which could not be associated with
disability, to years spent working underground. Dr. Kibelstis “was
unable to show that years underground in any way affected this index
of pulmonary function.” Furthermore, other studies related to life
expectancy of Appalachian and Pennsylvania miners show a normal
life expectancy unless the miner had either complicated pneumoconiosis
or chronic bronchitis and emphysema. conditions that frequent!y occur
in the general population.

Dr. Rasmussen, who has in the past been extremely sympathetic to
the plight of coal miners, testified in response to a direct qnestion as
to whether the number of years that a miner is exposed has any rela-
tionship to his condition that: ’

We see quite a wide variation. Congressman Dent. We could
show you some miners with, let’s say, fewer than 15 years who
exhibit impairment in functions. We could show you miners
with 50 years or more and no impairment. I can’t really re-
late it to years of employment.
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Dr. Lapp, involved in numerous recent studies at ALFORD stated:

Thus, the preponderance of medical evidence coes not sup-
port the presumption that because a man has worked for 25
years or more in an underground coal mine that he should be
necessarily totally disabled due to pneunoconiosis or that his
death should have occurred as a result of such pneumoconiosis
unless the individual has radiographic evidence of the compli-
cated form of the disease.

and

The assumption that the emplcyment for 35 years or more
in an underground mine necessarily results in total disability
due to pneumoconiosis is not supported by the medical evi-
dence to date.

Dr. Hans Weill, president of the Amnerican Thoracic Society, a
branch of the American Lung Association, testifying before the full
committee on March 21, 1977, stated that :

TUntil now, we have been compensating workers who have
structural or functional evidence of disease. The proposed
legislation being considered by this Committee takes the
process one step further, and in fact makes the presumption
of disease based on years of exposure in a coal mining job.

In February 1976. the ALA Board adopted a resolution
stating “ALA opposes legislation which extends eligibility
for occupational disability benefits without regard to sound
medical criteria for the determination of such disability.”
I would urge this committee to consider carefully the question
of whether this Nation’s resources would be applied equitably
in the area of workmen’s compensation if the provisions of
this bill were enacted. How would one explain or justify to
the sandblaster with terminal silicosis that the Federal law
does not provide him compensation but is providing benefits
to a miner who has no evidence of coalworkers’ pneumo-
coniosis on X-rav and no pulmonary functional impairment.
We are here today speaking for the medical and scientific
communities in strongly suggesting that these provisions not
be adopted.

Dr. Weill claimed that automatic eligibility for black lunz bencfits
would undermine the advances and increasing sophistication of
meclical diagnosis and. in fact, prejudge as ineffective the important
dust control measnres being undertaken in this and other industries
which we hope will effectively prevent oceupational lung disease in
the future,

Dr. Howard VanOrdstrand. 1974 president of the American Collewe
of Chest Physicians and head of the section on environmental health
of the Cleveland Clinic Foundation. supported our assertions that
most miners are under the false impression that they will eventually
develop black lung disease, and therefore cannot understand why thev
are denied benefits when they file a claim. It is his opinion that it
would be in the best interests of all living miners if they were given
the correct medical information—that only a small percentage are
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likely to develop coal workers’ pneumoconiosis and that the safe levels
of their working environment are being met in most instances.

Thus, all present available medical evidence shows that the Social
Security Administration and the Department of Labor have already
erred on the basis. of being too liberal, in view of the multitude of
claims that have been approved. We see no reason to further compen-
sate miners for the reason of their occupation.

_Another consideration which the proponents of this section have not
acldressed is the general schematization of the Federal labor laws. If
these provisions are enacted, the Congress will be plagiarizing the
National Labor Relations Act by doing for miners what labor organi-
zations representing them have failed to do through collective bar-
gaining. We would be undermining our Federal scheme relating to
labor relations for the benefit of just onc group of workers. Besides
substituting congressional action for the collective bargaining process,
these provisions are completely inconsistent with the purpose and in-
tent of title IV, which, as originally envisioned, was to compensate
those individuals who were totally disabled as a result of complicated
pneumoconiosis.

We are not the only individuals who objeet to these entitlement
provisions. It was to be expected that the coal industry would chject
to entitlements, but, more importantly, the present administration ob-
jects. The Assistant Secretary of Labor testified before our committee
on March 17,1977, and speaking for the administration, said :

We cannot, however, support automatic entitlements bosed
exclusively on years in the mines. While it is true that most
coal miners with 25 years in the mines are likely to have some
coal dust in their lungs, there is no evidence that they all
have or will contract totally disabling pneumoconiosis. [em-
phasis in original]

Representative John Dent stated in the March 14, 1977, hearing:

I am hoping that we will not get into the question of say-
ing, only because of the number of vears this person worked
in a mine, that person is totally disabled. We cannot write
that as a principle in law.

We contend that declaring a person totally disabled after so many
years of coal mine employment will become a principle of the law if
this legislation passes, and amounts to providing sick benefits to the
healthy. We must note that, in a very candid statement before the

Committee, a witness representing the West Virginia Black Lung
Association stated:

We are the first people in the world that want only the
miners that have pneumoconiosis to be paid; we do not want
ripoff artists to be paid. because that in itself destroys the
intent of Congress and justice for the man that really does
have pneumoconiosis. We do not want that. We do not want
a man * * * paid on any amount of years unless he shows
pneumoconiosis.

In addition to this very candid statement, Arnold Miller, president
of the United Mine Workers, offercd to work toward a reasonable
solution. This committee, obviously, has declined to accept medical
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advice, will not accept the argument of justice, and refused the gﬂ'e’r
of the United Mine Workers’ president. Contrary to the majority’s
contentions, we believe there are alternatives that should be explored,
and there are many administrative problems that can be corrected
without radical legislative action. oo .

It has been suggested by supporters of this bill that haying an
“entitlement” provision is the only way to relieve the applicant of
having to wait years to have their claim denied or approved. Yet
the Assistant Secretary of Labor in his testimony before our com-
mittee stated that the Department has recently concluded an extensive
black lung program. The evaluation did find that Improvement could
be made 1n the administrative process and that the Department is
currently implementing these changes. It is their expectation that the
changes will make it easier for the miner and the miner’s survivors to
receive their benefits more rapidly. It seems only logical that the De-
partment should be given a chance to improve its administrative
process instead of forcefully proceeding with a bill that will cost
the taxpayers an additional $1 billion over the next 4 years, that is,
to reemphasize, an addition to the present cost of about $1 billion &
year to the taxpayer. '

Section 3 proviges that Federal black lung benefits are to be reduced
under part B only if other worker’s compensation benefits are -bemg
received because of pneumoconiosis. In our view, where State worker’s
compensation or other State payments based on disability are payable
concurrently with black lung benefits, it is reasonable that those black
Jung benefits should be offset regardless of whether State payments are
hased only on black lung, since all such payments are designed to re-
place, in part, earnings from work which are lost when the worker
loses his ability to work. It is immaterial whether this ability to work
is lost because of one severe impairment or because of a combination of
impairments which give rise to payments from several different
sources. It is obvious, however, that miners, whether disabled or “en-
titled”. would collect more in benefits than any other workers totally
disabled due to other reasons. Furthermore, limiting the offset of black
lung benefits to State payments based only on black lung could pos-
sibly result in situations where a beneficiary could receive total benefits
exceeding the amounts of his earnings before he became disabled. This
section, moreover, imposes a retroactive burden on the Social Security
Administration of reviewing numerous allowed part B claims.

Since part B was originaﬁy viewed as a disability program, it was
appropriate to offset benefits by benefits received under any other dis-
ability program. However, since part C was intended as a workers’
compensation program, it was appropriate to offset only benefits paid
due to pneumoconiosis. At this point, we see no reason or justification
to give additional special treatment to claimants under part B of the
black lung benefits program.

Section 4 provides that no claim for benefits could be denied on the
Lasis of employment as a miner if such employment had recently been
changed to a less dusty part of the mine, to less rigorous work, or to a
position of substantially less pav, and that the miner is to be thereafter
notified as to whether he would be eligible for payment of benefits or,
if not, whether he would be if he were not working.
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This provision appears a little confusing, but to put 1t into perspec-
tive, under present law, if a miner has complicated pneumoconiosis, he
will be found to be disabled even if he is currently working. The pres-
ence of complicated pneumoconiosis meets the tests of 4I1(c)(3) of
total disability. However, if a miner does not have complicated pneu-
moconiosis, which is not always disabling, he is denied benefits if he
is currently working, in a mine earning substantial wages. This obvi-
ously comports with the intent of the Conference on the Black Lung
Benefits Act of 1972 (H. Rept. 92-1048, page 7) :

Questions were raised during the conference regarding the
Senate language on total disability and whether it expanded
the definition so as to include any miner who could no longer
perform work in the coal mines. The House receded on the
understanding that under the Senate language it is not in-
tended that a miner be found to be totally disabled if he is in
fact engaging in substantial work involving skills and abili-
ties closely comparable to those of any miner employment in
which previously engaged with some regularity and over a
substantial period of time, or if it clearly demonstrated that
he is capable of performing such work and such work is avail-
able to him in tﬁe immediate area of his residence.”

There is no reason to liberalize the law beyond that agreed to in
conference in 1972, It seems extremely clear to us that a person cannot
be totally disabled when he is working in a mine earning substantial
wages. It is equally inconsistent and illogical to say that a miner is
totally disabled when he is not totally disabled. It is obvious that this
section attempts to accomplish what 1s impossible to accomplish with-
out a legal fiction. If this section were ever to become law, we would
hope that some language could be written that would require a miner
to elect either to continue working or to receive benefits under this
anomaly.

We have another important reason for criticizing this particular
section: That is, it again interferes with labor relations matters, and
would penalize the general taxpayer for the management prerogatives
of & mine operator of the past. Assumedly, operators move and moved
their employees for a variety of reasons, many of which are probably
not associated with black lung benefits. Nevertheless, under this provi-
sion as written, a claim cannot be denied if the operator had changed
the miner’s location, nature of his work, or reduced his pay. We realize
that this surely could not be the intent of this section, but the intent
and language are as incompatible as the reasoning behind it.

Section 5 provides that a decision of an administrative law judge
favorable to a claimant cannot be appealed or reviewed except upon
the motion of the claimant.

We have reservations about the Constitutionality of such a provi-
sion. Those reservations aside, such a provision is clearly inconsistent
with the Administrative Procedures Act, and constitutes a separate,
privileged appeals process for a favored group. It is abhorrent to our
system of justice and the fact that it is directed at part B rather than
part C does not malke it less objectionable.
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Section 6 provides that the Secretary of Health. Education, and
Welfare must locate potentially eligible claimants who have not filed
claims and afford such persons the opportunity to do so.

The “one shot” effort by the Federal Government now becomes a
continuing burden on the Secretary of Health, Education, and Wel-
fare. The previous information programs conducted by the Social
Security Administration which have produced almost 600,000 claims
is not inadequate, but the Social Security Administration must now go
out and hunt down potentially eligible claimants who failed to file
under the 1969 act and the extensions granted in 1972. The extension
becomes not only permanent but also an affirinative duty on an already
overloaded bureaucracy to seek out those who may or may not exist.
This extension is contrary to the prior promises of those who have
backed the black lung program. This extension is unnecessary from all
that we have heard during our hearing. The hearings have produced
numerous witnesses claiming they have been unjustly denied and none
who have claimed they were prejudiced in filing because they were
unaware of their rights to do so until too late. We can see no rational
or legal basis for this provision. Not only must the Secretary seek new
claimants, but this section also burdens the Social Security Adminis-
tration with reviewing all denied claims, an enormous administrative
burden, amounting to the review of 170,000 claims, and at a cost of
1,700 staff years. But, the Secretary of Labor is not forgotten and has
an almost equal burden as well if relative to the number of claims filed.
The Secretary of Labor must also review denied claims amounting to
53,500 claims. Exactly how the Secretary of Labor is to award claims
where they have been denied during the appellate process is question-
able. However, since we are now creating a special privileged class, it
is entirely proper that they be accorded special considerations.

Section 7 provides that criteria for determining total disability shall
bg r(lgo more restrictive than those applicable to claims filed on June 30,
1973.

With the ongoing medical and scientific research regarding dis-
ability associated with black lung, we feel that the Secretary of Health,
Education, and Welfare should be allowed to adjust the criteria in line
with advanced knowledge, and not be restricted to antiquated concepts.

The Assistant Secretary for the Department of Labor disagreed
with this provision in the legislation. ITe stated, and we quote:

There is some difficulty., however, with the idea of simply
adopting the interim standards for part C. While the interim
standards are more liberal standards, they are, we feel, not
entirely appropriate for part C purposes. For instance, in
respect to the above example of pneumoconiosis, there is con-
siderable evidence to indicate that a person with simple pneu-
moconiosis quite possibly is not totally disabled: we believe
the part C requirement are correct in this case.”

Instead of the approach of the committee bill, the Department of
Labor would devise its own standards.

Section 8 provides that aftidavits are sufficient to establish a claim
of a deceased miner where no relevant medical evidence exists.
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" An affidavit-only procedure to establish total disability due to pneu-
moconiosis would be open to abuse. This type of practice also contains
an element that would cause operators to challenge the procedure. It is
estimated to cost $90 million by 1981.

Additionally, this section precludes the use of anything other than
relevant medical evidence to rebut such affidavits, which “shall e con-
sidered to be sufficient” to establish a claim. We are opposed to this
affidavit-only procedure whose only purpose is to assure that all sur-
vivor claims will be found eligible for benefits.

In an anomalous statement, the Assistant Secretary of Labor ap-
peared to agree with the use of the “affidavits-only” approach as to
black lung claims, but would not establish it as a precedent in other
compensation claims. We-contend that the “affidavits-only” provision
is equally bad for black lung as it is for other proofs of disability in
compensation areas. Furthermore, the insurance industry has warned
us that “the abuses likely to arise from such practice are Lound to
make the program uninsurable through private workers’ compensation
insurers. :

In addition, section 8 bars rereading of X-rays unless the Secretary
has good cause to believe that (1) the X-ray is of inferior quality,
(2) autopsy report is not accurate, or (3) a miner is being fraudu-
lently misrepresented. If none of the aforementioned circuinstances
are present, the Secretary shall accept the report or opinion of the
claimant’s physician concerning the presence of preumoconiosis. This
subsection 18 too restrictive, as qualified B readers should be used in
determining the existence of pneumoconiosis in reading X-rays. Be-
sides, such ban on rereading may deny many eligible claimants, and
result in even more inequity.

Section 9 establishes a black lung disability insurance fund to mect
obligations incurred under part C and makes the part C prograin per-
-manent. The fund would receive premiums based initially on tonnage
of coal mined, from operators, and would assess any operator found
liable for benefit payments annually. Much complicated language in
this section is devoted to a timnely appeals process and duties of the
trustees.

Other than to extend part C from a definite termination date to a
continuing program, we fail to see the need for revisions in part C and
the establishment of this fund. Apparently, the problems of delay are
part of the reason, but the problems contributing to delay are not
resolved by establishment of this new procedure. The establishment of
new medical criteria will continue to cause delay as well as the proof
of employment. Nor will the establishment of the trust fund diminish
the volume of litigation surrounding part C. Instead, it can be expected
that the establishment of a new, and certainly unique, program under
Federal law to provide occupational disease compensation, as well as
entitlements, to only one group of workers will be a cause for escala-
tion of the volume of litigation.

We are concerned about questions of due process. For instance, all
operators must pay premiums and assessments to the fund and the
fund, in turn, must pay all claims awarded by the Secretary of Labor.
No operator may intervene in any way in any claims process and the
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fund may appeal awards only in limited circumstances. The result 1s
that an operator’s money can be required to be given claimants by a
process in which neither the fund nor the operator may participate.
Furthermore, an operator will be required to pay premiums when none
of that operator’s employees have ever experienced any disability from
pneumoconiosis and may never contract pneumoconiosis. In our opin-
10n, these provisions are a violation of procedural due processes.

The proponents of this section have not addressed the issue of why
it is necessary to make this program permanent by eliminating the
1981 cutoff date for filing claims. A report of the Secretary of the In-
terior under the Federal Coal Mine Health and Safety Act shows that
92 percent of the dust samples taken in December 1974 met the current
dust standard of 2 milligrams of dust Kﬁr million parts of air. Over
50 percent showed less than 1.0 mg/m. Although the validity of some
samples are questioned, the report illustrates that the conditions which
may have caused pneumoconiosis in the past are being eliminated. Since
the disease itself may disappear, it does not seem reasonable to establish
a new and elaborate bureaucratic procedure for financing and paying
claims.

With reference to the funding mechanism in this bill, we wish to
point out that there is testimony that an important segment of the
insurance industry questions whether the benefit program contemplated
by this legislation is insurable and consequently whether a market for
such insurance will exist.

Their reasoning is that this legislation. including the entitlement
provisions sets up a program departing so drastically from basic insur-
ance concepts that the industry sees no basis for participation in the
program within the general confines of insurance law.

If we ignore this warning and fail to provide a workable funding
mechanism it will only mean that the implementation of the act will
be delayed.

Section 10 provides for a continuation of an authorization for ap-
propriations of $10 million annually for clinical facilities relating to
resgiratory impairments in coal miners. This section also authorizes
te be appropriated $2,500,000 for the period beginning July 1., 1976,
and ending September 30, 1976. The extension made by the amendment
does not have any fiscal year cutoff.

. We have no objection to a more limited extension of this authoriza-
tion for appropriation, although we are unable to say from our hear-
ings, just how much is needed or for how long.

Section 11 requires that any person entitled to benefits under part C

receive medical services and supplies. This section also requires }}-IEW
to notify miners receiving benefits under part B that such miner may
be eligible for medical services and suppPies, if eligibility was deter-
mined on January 1. 1974. The miner has 6 months after notification
to file for medical services and supplies under part C.
. Section 12 requires both HEW and Labor Departments to advise
Interested persons of the amendments provided by this bill. to give
additional notices to those who may have become eligible, and to review
each claim denied and each claim pending in light of the amendments
made by this bill. )
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The 1972 amendments provided for a review of denied claims. This
bill is now providing for still another review. At considerable cost,
social security would have to identify, reopen, and review more than
170,000 previously denied claims, many of which have already been
reviewed several times, and process the subsequent hearings and ap-
peals that would occur as a result of the new liberalized eligibility re-
quirements created by the bill. Actually, this section of the bill would
result in a one-time hearing workload of up to 50,000 requests and have
an adverse impact on other social security hearings and suppiemental
security income claimants. As the chairman of the Social Security
Subcommittee of the Committees on Ways and Means, Mr. Burke, con-
cluded in his November 14, 1975, letter to Chairman Perkins: “Need-
less to say, this would greatly exacerbate the current social security
apgeals crisis.” . ) )

ection 14 provides that an eligible survivor of any miner who had
worked 17 years in underground coal mining, and who died as a result
of an accident in a coal mine is entitled to benefits, reduced only by
State payments for worker’s compensation, unemployment, or dis-
ability laws. . . .

In our opinion, this section epitomizes the extent to which the origi-
nal proponents of coal miner’s benefits will go to insure that the black
lung benefits program provides benefits for all miners and survivors,
regardless of the existence of black lung, regardless of the existence
of disability, and regardless of the burden on the taxpayers of this
Nation. Any death resulting from an accident has absolutely no rela-
tionshig to black lung. It certainly has no relationship to disability
due to black lung since the miner would have been working in a mine
at the time of the accident. This section has no relationship to inhala-
tion of coal dust and further supports our position that the Federal
Coal Mine Health and Safety Act is becoming a Federal welfare act
for coal miners and their survivors.

Section 15 transfers the Division of Coal Mine Workers’ Compen-
sation to the Office of the Secretary of Labor and requires the Secre-
tary to establish field offices, which shall be reasonably accessible to
miners to carTy out this act. The Secretary may contract with other
Federal or State agencies for the use of existing facilities. Qur objec-
tion to this section is that it divides the coal workers’ compensation
functions from other compensation functions now within the Depart-
ment of Labor, including Federal employees workers’ compensation
and compensation under the Longshoremen and Harbor Workers’
Compensation Act.

Section 17 directs the Education and Labor Committee to do a study
of white lung disease and report its findings to Congress not later
than 1 year after enactment of the act.

The committee can do such a study with or without this section.
However, we would note that other lung diseases will be ignored, such
as “red lung.” :

Tar MannNer 1 WaricE Teis Lecrstation Has Breny HANDLED

H.R. 4544 was introduced on March 8, 1977. On that same date
Chairman Perkins inserted in the Congrossional Record a list of 10
items to be considered during the hearings. We lcarned for the first
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time that these hearings were to be held at the full committee level on
March 14, 15, and 16 bypassing subcomunittee consideration. The com-
mittee rules (rule 12(a)) require that 1-week’s notice of hearings be
given unless the committee determines there is good cause to begin
learings at an earlier date. Without the required notice, without the
committee determining good cause, and without a copy of H.R. 4544,
the full committee held its first hearing on March 14, 1977, even before
the bill was available on March 17. Prior to the hearings, Mr. Erlen-
born. on March 10, wrote the chairman requesting that expert medical
witnesses be given the opportunity to testify. Because of the haste to
complete hearings, the minority was forced to formally request a hear-
ing day. The chairman acquiesced, and allowed medical testimony to
be presented on March 21. 1977, and the same time miraculously mak-
ing availalle three medical witnesses. two representing the United
Mine Workers. for the Majority, as well. Full committee markup was
scheduled on March 22. 1977. On the afternoon of March 18, 1977, the
minorvity office received a copy of a draft new bill which was to be
considered in full committee. Upon arriving at the full committee
meeting on March 22. the Members were presented with a committee
print in the nature of a substitute to H.R. 4544. H.R. 4544 contained
5 pages. while the committee print was an expanded 36 pages, follow-
ing for the most part, the bill of last Congress, H. IX. 10760.

We contend that Members. on both sides of the aisle, should have an
opportunity to become familiar with this complex piece of legislation,
to prepare amendments. or to offer constructive alternatives.

The Coal Mine Health and Safety Act is a complex law. The medical
criteria and the safety standards in the act came about after months
of hearings, during which committee members went into coal mines,
and even travelled to Great Britain to study the administration of
that country’s program. No such reasoned study has taken place in the
consideration of this legislation.

There are nine Members of our committee (seven Democrats and
two Republicans) who were not members of the previous Congress,
have not heard all the expert medical testimony from hearings in the
previous Congress, and probably have not had the time to study any
of the debates regarding this program. Furthermore, there are other
Members unfamiliar with either the 1969 or 1972 legislation.

By rushing this hill through committee. we believe the committee
has reported a bill about which many Members have little knowledge.

It is our contention that this is an improper way to legislate. As the
eclitorial in the Washington Star of March 23, 1977, stated: “What'’s
the hurry? Perhaps it’s because the bill cant stand very much
exposure.”

ConcLusion

We wish to emphasize that we are sympathetic to miners who have
been exposed to coal dust. We are equally sympathetic toward other
worlers exposed to other potential occupational diseases. However,
we feel that this legislation goes far beyond any conceived compensa-
tion system for other than one segment of the population and is. there-
fove. discriminatory. Furthermore, the utilization of the Federal
Black Lung Disabilitv Insurance Fund initiates a shifting of responsi-
bility for occupational hazards away from the State workers’ compen-
sation system.
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We have been unusually lengthy in our statement of opposition to
this bill, but we feel our colleagues should be apprised of the history of
this black lung legislation, its origin and intent, and the eventual con-
sequences of this extension. It is our belief that the responsibility for
occupational hazards belongs with the employers in the industries
where the hazards exist. It is gencrally agreed that the black lung
benefits program was intended to be a temporary compensation pro-
gram in order to give States an opportunity to develop programs that
would hold the industry responsible for supporting such benefits. Any
responsibility the Federal Government has had in this area is being
fulfilled; any further expansion of Federal responsibility will go
beyond what was intended by the original sponsors of the Federal
Coal Mine Health and Safety Act.

Enactment of this bill would impose severe financial burdens on the
Federal budget. As we have pointed out, the actual costs of providing
black lung benefits have greatly exceeded the initial estimates, even
discounting the cost of the very cxpensive 1972 amendments, which
greatly liberalized the law. The changes proposed by the committee’s
bill substantially increase these costs. It has been estimated that enact-
ment of this bill could cost the taxpayers up to $1 billion over the next
5 years alone. Considering the continuing pressures on the Federal
budget, we think these expenditures cannot be justified. Moreover, the
savings effectuated by the creation of an industry financed fund under
part C is completely offset by the liberalization of part B and the con-
sequent loss of tax moneys in allowing premiums to be considered
ordinary and necessary business expenses for purposes of the Internal
Revenue Code.

Although costs are a significant consideration, we strongly oppose
enactment of this bill for other reasons as well. It would again extend
Federal responsibility in an area that appropriately is the responsi-
bility of the States and the industry involved. It would establish a
permanent, ongoing black lung benefits program at a time when the
Congress is considering proposals to establish a national workers’ com-
Pensation program. It would provide for compensation to those who
are not disabled. It would provide additional Federal compensation to
only one group of workers, thereby discriminating against all other
workers who work in dusty cnvironments and all other workers
generally. It would create even more delays and litigation.

" For all the foregoing reasons, we oppose enactment of this bill.

ArPENDIX TO MiNoriTy VIEWS

Report to the Coal Mine Health Research Advisory Council for
Criteria for the Diagnosis of Disability and Death from Coal Workers’
Pneumoconiosis. the Coal Mine Health Research Advisory Council.
Department of Health, Education and Welfare. Public Health Service
Center for Disease Control of the National Institute for Occupational
Safety and Health.

RECOMMENDATIONS

Disability from CWP
1. The committee feels that the etiologic basis for loss of capacity to

work due to respiratory disease cannot be defined by pulmonary func-
tion tests and miners may have more than one etiologic factor pro-
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ducing respiratory impairment. The Committee further believes that
when the chest X-ray is negative or shows only simple CWP and when
ventilation is normal or near normal, a significant impairment due
to pulmonary disease is most unlikely, The Committee therefore rec-
ommends that NIOSH consider appropriate administrative changes
or statutory changes to deal with these facts. )

2. Disability testing should be confined to those with X-ray evidence
of CWP (requiring statutory change) and should consist in (1)
screening ventilatory tests, (2) a determination of oXygen uptake
ability commensurate with the job of coal mining, i.e., 1.75 L, O/min.,
gpd a careful evaluation for the presence of heart and other lung

iseases.

Death from CWP

3. In order to be sure that death can have been caused by CWP, the
lung must contain the typical lesions of CWP, there must be pre-
mortem evidence of pulmonary hypertension and arterial hypozemia
and/or postmortem evidence of cor pulmonale and there must be no
evidence of some other obvious and overriding cause of death. Post-
mortem assessment of right ventricular hypertrophy is reliably done
by the method of Bove et al., Circulation 83 :558, 1966.

Research in CWP

4. Research on the effects of inhalation of coal dust and the diagnosis
and treatment of CWP can be carried out most effectively as a coordi-
nated part of a research program on the health effects of all types of
occupational exposure to dusts, fumes, and vapors, For this reason,
and for economy, it is recommended that research on CWP be merged,
within NIOSH with research on all other occupational inhalants.

5. Areasin need of more research include :

() Long term longitudinal studies of the natural history of
coal worke1s versus control populations. )

(b) The only satisfactory end point for epidemiologic studies is
currently death. Another useful end point would be respiratory
disability if it could be precisely defined.

(¢) The total (outside the mine) environment in which miners
and their families live needs careful delineation.

(¢) The energy demands (i.e., oxygen costs) of various coal
mining tasks.

(e) Continuing studies of the oxygen transport assessment of
disability.

(f) Lungs obtained at postmortems on coal workers should have
electromicroscopic and X-ray diffraction studies designed to deter-
mine the exact location and nature of any materials present.

(¢9) Correlation of postmortem lung findings with X-ray and
physiologic changes during life.

General

6. It should be made possible for any working coal miner to continue
his usual work, if he so desires. regardless of the presence or degree of
abnormal findings on his chest X-ray.

7. In addition to improving the safety of the environment in which
coal miners work. other efforts at prevention are needed. Recognizing
that much of the respiratory impairment and disability in coal miners
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cannot be attributed to CWP but rather to smoking and respiratory
infections, especially smoking, the committee recommends expanded
preventive and educational efforts in this direction.
Dr. E. CuyrLer HamumoND,
Dr. JoEN D. STOECKLE,
Dr. Roger S. MrItcHELL,
Chairman, Coal Mine H calth Research Advisory Council Work
Group.
Avrsert H. QuUIE.
JorNn M. ASHBROOK.
Joan N. ERLENBORN,
Ro~awp A. Sarasiw.
Wouiam F. Goobrine.
Mickey Epwarbs.



SEPARATE VIEWS

There are a few areas of the minority views that I fecl necd
emphasis. '

The argument that the black lung program cannot function fairly
without an automatic entitlement provision based exclusively on years
of employment is not only groundless, but also may carry a $1 billion
Price tag over the next 5 years. It is significant that Assistant Secretary
of Labor Donald Elisburg and expert medical witnesses voiced their
opposition to this provision.

- Perhaps an entitlement provision would be justified if disabling
black lung could not be medically detected. This may have been true
several years ago, but no longer.

Dr. Howard S. VanOrdstrand, recent president of the American
College of Chest Physicians, told the committee:

We do have medically established, clear-cut ways of deter-
mining both diagnosis as well as disability with reference to
coal workers’ pneuinoconiosis, as well as all of the other
currently known fibrogenic dust diseases of the lungs.

I and our entire American College of Chest Physicians
strongly feel, therefore, that it continues to be sound medical
judgement that the determination of both coal workers’ pneu-
moconiosis as well as other pneumoconioses be made throngh
completely well-established ways of diagnosis and disability
irregardless of the number of years of working at the dust
hazards such as in mining, rather than just empirically on the
basis or years of mining.

Dr. VanOrdstrand’s testimony was cogently reinforced by comments
from Dr. Hans Weill. president of the American Thoracic Society,
the medical and scientific arm of the American Lung Association. He
stated,

e are here today speaking for the medical and scientific
communities in strongly suggesting that these provisions not
be adopted. They would undermine the advances and increas-
ing sophistication of medical diagnosis and in fact preiudee
as ineffective the important dust control measures beinc
undertaken in this and other industries which we hope will
effectively prevent occupational lung disease in the future.

Dr. Weill described more specifically the present state of diagnostic
techniques for black lung. :

Coalworkers’ pneumoconiosis (CWP) produces a distinc-
tive radiographic pattern and the extent of the disease on
X-ray and pathologically correlates with the amount of coal
dust found in the lungs. The simple form of CWP is associ-
ated with minimal demonstrable impairment of lung func-

(94)
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tion, generally requiring specialized pulmonary function
testing. The ordinary spirometric measurements are normal
and generally do not separate miners with X-ray evidence
of simple CWP from those without such evidence. The com-
plicated form of CWP also called progressive massive fibro-
sis (PMF) is however likely to produdce functional impair-
ment which can be easily demonstrated by measurements
of lung volumes, ventilatory function, and gas exchange.

The sponsors still might be able to justify an entitlement provision
if there were evidence that alll miners are disabled bv black lung
disease after a certain number of years in the mines. However. the
only evidence, and I might add hghly credible evidence, is to the
contrary.

The National Academy of Sciences 1976 report, “Coal Workers’
Pneumoconiosis Medical Considerations, Some Social Implications,”
shows that after 30 years in the coal mines of the anthracite region,
about 60 percent of the miners who had worked at least 30 years in
anthracite coal mines had any stage of black lung, and only 14.3 per-
cent had progressive massive fibrosis, the disabling stage.

The number of miners with the disease is even smaller in other re-
gions. In the Appalachian region 45 percent had even the simplest
first stage, while only 2.1 percent were disabled. In the Midwest, only
25 percent had the disease after 30 years, and no statistically signifi-
cant number were disabled. In the West, 10 percent had the disease,
and no statistically significant number were disabled.

Yet the sponsors’ bill would say that everybody, 100 percent, would
get compensation after 30 years in bituminous mines or after 25 years
in anthracite mines. Obviously, if this bill were to become law, the
American people would be asked to suffer more taxes and higher fuel
bills to pay disability benefits to healthy coal miners—needlessly.

Do any of my colleagues seriously believe this bill would not set a
precedent for other hazardous industries? YWould we not be discrimi-
nating against workers from other industries if we did not ask the tax-
payer and the consumer to pay disability benefits to their hezlthy
workers also?

The cost of this precedent would be enormous. The National Acad-
emy of Sciences reports:

If they (benefits) were extended to workers in other induns-
tries, the costs might range from $20 to $100 billion annually.
Undoubtedly, they would force new and fundamental deci-
sions on society regarding pension and benefit programs.

The use of the word “pension” here is most revealing, for what is
a disability benefit based on years of service rather than medical evi-
dence but a pension ? '

I ask my colleagues, when searching the majority report to explain
away these questions, to note the quality of evidence supplied in snp-
port of this bill.

For example, the a{_)‘?endix once again contains comments submit-
ted from a James L. Weeks, consultant, who “deeply impressed™ the
committee last year. However. the committee, for the second vear in a
row, did not call on Mr. Weeks to appear as a witness. I would have
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welcomed the chance to examine him. I would have liked to have
pointed out to the consultant that there is nothing in his report that
proves that simple pneumoconiosis is disabling or that complicated
pneumoconiosis cannot be read from an X-ray.

Finally. I ask my colleagues to consider that this program origi-
nated in 1969 as a one-shot deal to compensate those who had con-
tracted black lung before it was recognized by the State as an occu-
pational disease. Now it is to be a permanent Federal program. Origi-
nally, the program was to compensate miners disabled by black lung.
In 1972 it was changed to compensate all miners with black lung,
whether or not the disease was in a disabling stage.

Now we are being asked to provide the ultimate liberalization to the
{)rogram—to provide black lung disability benefits to miners regard-
ess of whether they even have the disease.

The majority will try to win the votes of my colleagues by painting
over the facts with emotionalism. Do not be misguided by this emo-
tional appeal. Remember these irrefutable facts:

There is an existing black lung program.
Approximately $1 billion in benefits was paid in 1976.
Nearly 500,000 people receive black lung benefits.
Black lung disability can be diagnosed.
This bill is a publicly financed coal miner pension bill in dis-
cuise and will set a far reaching precedent for other industries.
o Jorx N. ERLENBORN.
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[Strike out all after the enacting clause and insert the part printed in italic]

A BILL

To amend the Federal Coal Mine Health and Safety Act to
improve the black lung benefits program established under
such Act, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
3 SHORT FELE

4+ Ssesiow 1 This Aet mey be cited 6 the “Black Lung
5 Benefits Reform Aet of 1977

6 : - ENTIFEEMBENES

SE6: & o) Seetion 41ite) of the Federal Coal Mine
S Health and Safety Aot of 1069 {30 T-SC. 921{eH} here-
inafter in this Aet referred to a5 the et is amended_
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{1 in peregreph {3) thereof; by striling eub
{2} in peregraph {4) thereof; by siriking out the
ﬁe%%%eﬂ}el&ssseﬂteﬂee%hereei;&&ébyséﬁkmgeﬁthe
period ot the end thereof and inserbing in hoen thereef
& Serieoton; aid
{3} by edding ot the end thereof the following:
{5} i o miner was employed for thirty yFears er
{or; in the ease of & decensed miner; the ehigible survi-
vors of such miner) shall be entitled to the payment of
benefits; and
£46) i & miner was employed for twentyfive years
oFr more in oBe or more anthracite eoal mines such miner
H{or; in the eass of & decensed miner; the eligible sur-
vivers of such miner) shall be entitled to the payment
The Seeretary shell not apply el or & portion of any require-
ment of this subseetion thet & miner shell have wworked in an
of such miner’s employment in & eonl mine other them en
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{3} by inmserting immediately after “prevsnocontio-
sis;7~ the folowine: “or in the ease of & minor entitled to
benefits under paragraph {5} or paragraph {6} of see-
tion 411-{e} of this tithe;~;

pears therein; and

{3} by inserting immediatels: after “disability” the
seeend plaee it appears therein the following: & or dur-
ing the period of sueh entitlement:

{eH{3) Seetion 414{n} of the Aet {80 LS. 924
{8} is emended by adding ot the end thereof the following
new paragraph-

“{4) A elaim for benefits under this part may be fled
&b &Ry time on or after the date of the ennetment of the Blaek
Lung Benefits Reform Aet of 1077 by & miner {ox; in the
ease of & deeeased miner; the eligible survivors of sueh miner)
if the date of the last exposed employment of sueh miner
eceurred before December 20; 19692

{2} The Seeretary of Labor shall be responsible for the
administration of the provisions of seetion 414{e}{4} of the
Act 430 TS0 924{ah-(4)); os added by poregraph 41}~

{4} Seetion 44i-e} of the Aet {30 T-S:L. 924} is
the following: 5 or with respeet to on entitlement undes
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poragraph {5} or paragraph 46} of section 41He} of this
{1} Seetion 421ia) of the et 430 L-SC. 931
eomiosisll the second place it appeass therein the following: |
wider paragraph +5) or paregreph {6} of seetion 41l{e}
12} Seetion 421-(B){1(C) of the Aet 30 USC.
fore the semicolon a¢ the end thereof the following: & exeept
that suek standards shall et be roquired to inclade provi-
cions for the payment of benefits based upon conditions sub-
stanvialls equivalent to conditions deseribed in paresraphs
151 and (6} of seetion 41iH{e)"
) Seetion 430 of the Aet {30 ToS.C. 938} is amended
by inserting “and by the Black Lung Benefits Reform Aot of
after “cection 41{e){4)" the following: “and the applics-

. paragraphs {5} and {6} of seetion 4ii{e};” end by strik

hre eut Swhether o miner was emploved at least ffteen
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riod ab the end thereof and inserting & colon and the follow-
believe {1} thet an X—ray i not of suffielent quality or an
of preumoeoniosis; or {2} thut the cendition of the miner
is being fraudulentls misveprescmbed; the Seeretsry shedl
epinion of the eleimant's physician; eoneerning the presenee
of preumoeeniosis and the stage of advaneement of prenmeo-
BFFROTIVE DATES

Sge: + This Aet shall take effeet on the date of is en-
netment; exeept that the amendments mede by seetiens 2
and 3 shall be effeetive on and after December 30; 1969=
the pertod beginning en sueh date of ennetment:

SHORT TITLE

Secrion 1. This Act may be cited as the “Black Lung
Benefits Reform Act of 1977,
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ENTITLEMENTS
SEc. 2. (a) Section 411(c) of the Federal Coal Mine
Health and Safety Act of 1969 (30 U.S.C. 921(c);}, here-
inafter in this Act referred to as the “Act”’, is amended—

(1) in paragraph (3) thereof, by striking out
“and” at the end thereof ;

(2) in paragraph (4) thercof, by striking out the
next to the last sentence thereof, and by striking out the
period at the end thereof and inserting in liew thereof a
semicolon; and

(3) by adding at the end thereof the following:

“(5) if a miner was employed for thirty years or
more in one or more underground coal mines such miner
(or, in the case of a deceased miner, the eligible survi-
vors.of such miner) shall be entitled to the payment of
benefits; and

“(6) if a miner was employed for twenty-five years
or more in one or more anthracite coal mines such miner
(or, in the case of a deceased miner, the eligible sur-
vivors of such miner) shall be entitled to the payment
of benefits.

The Secretary shall not apply all or a portion of any require-
ment of this subsection that a miner shall have worked in an
underground mine if the Secretary determines that conditions

of such miner’s employment in a coal mine other than an un-
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derground mine were substantially similar to conditions in
an underground mine.”.
(b) Section 412(a)(1) of the Act (30 U.S.C. 922
(a)(1)) is amended—
(1) by inserting immediately after “pneumoconio-
818, the following: *“‘or in the case of a miner entitled to
bencfits under pardgraph (5) or paragraph (6) of sec-
tion 411(c) of this title,” ;
(2) by striking out “disabled” the first place it ap-
pears therein; and
(3) by inserting immediately after “‘disability” the

‘, or dur-

second place it appears therein the following: *

ing the period of such entitlement,”.

(c¢) Section 414(a) of the Act (30 U.S.C. 924 (a))
is amended by adding at the end thereof the following new
paragraph:

“(4) A claim for benefits under this part may be filed at
any time on or after the date of the enactment of the Black
Lung Benefits Reform Act of 1977 by a miner (or in the
case of a deceased miner, the eligible survivors of such miner)
if the date of the last exposed employment of such miner
occurred before December 30, 1969.”.

(d) Section 414 (e) of the Act (30 U.8.C. 924(e)) is
amended by inserting immediately after “pneumoconiosis”

the following: “, or with respect to an entitlement under
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paragraph (5) or paragraph (6) of section 411(c) of
this title,”.

(e) (1) Section 421(a) of the Act (30 U.S.C. 931(a))
1s amended by inserting immediately after “pneumoconiosis”
the second place it appears therein the following: “, and in
any case i which benefits based upon eligibility under para-
graph (5) or paragraph (6 ) of section 411(c) are
wmvolved,”.

(2) Section 421(b)(2) (C) of the Act (30 U.8.C. 931
(b)(2)(C)) is amended by inserting tmmediately before
the semicolon at the end thereof the following: “, except that
such standards shall not be required to include provisions for
the payment of benefits based upon conditions substantially
equwalent to conditions described in paragraphs (5) and
(6) of section 411(c)”.

(f) Section 430 of the Act (30 U.S.C. 938) is amended
by inserting “and by the Black Lung Benefits Reform Act of
1977 immediately after “1972”, by inserting immediately
after “section 411(c)(4)” the following: “and the applica-
bility of entitlements based wupon conditions described in
paragraphs (5) and (6) of section 411(¢),”, and by strik-
ing out “whether a miner was employed at least fifteen
years” and inserting in lieu thereof the following: “the period

during which the miner was employed”’ .
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OFFSET AGAINST WORKMEN'S COMPENSATION BENEFITS

SEec. 3. The first sentence of section 412(b) of the Act
(30 U.8.C. 922(b)) is amended by inserting immediately
after “disability of such miner” the following: “due to
pneumoconiosis’”.

CURRENT EMPLOYMENT AS A BAR TO BENEFITS

SEc. 4. (a) The first sentence of section 413(b) of the
Act (30 U.8.C. 923(b)) is amended by inserting immedi-
ately before the period at the end thereof the following:
“or solely on the basis of employment as a miner if (1) the
location of such employment has recently been changed to
a mine area having a lower concentration of dust particles;
(2) the nature of such employment has been changed so as
to involve less rigorous work; or (3) the nature of such
employment has been changed so as to result in the receipt
of substantially less pay’.

(b) Section 413 of the Act (30 U.S.C. 923) is
amended by adding at the end thereof the following new
subsection:

“(d)(1) A miner may file a claim for benefits whether
or not such miner is employed by an operator of a coal mine
at the time such miner files such claim.

“(2) The Secretary shall notify a miner, as soon as
practicable after the Secretary receives a claim for benefits

H.R. 4544—2
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1 from such miner, whether, in the opinion of the Secretary,
2 such miner—
3 “(4) 1s eligible for benefits on the basis of the pro-

4 visions of paragraph (1), (2), or (3) of subsection

5 (b); or

6 “(B) would be eligible for benefits, except for the
7 circumstances of the employment of such miner at the
S time such miner filed a claim for benefits.”.

9 APPEALS

10 SEc. 5. The last sentence of section 413(b) of the Act

11 (30 U.S.C. 923(b)) is amended by inserting immediately

4

before the period at the end thereof the following: ¢

—
[}

, except

Co

13 that a decision by an administrative law judge in favor of a
14 claimant may not be appealed or reviewed, except upon mo-
15 tion of the claimant”,

10 INDIVIDUAL NOTIFICATIONS

17 SEc. 6. Part B of title IV of the Act (30 U.S.C. 911
18 et seq.) is amended by adding at the end thereof the follow-
19 ing new section:

“SEC. 416. (a) For purposes of assuring that all in-
21 dividuals who may be eligible for benefits under this part
9 are afforded an opportunity to apply for and, if entitled
o3 thercto, to receive such benefits, the Secretary shall undertake
24 a program to locate individuals who are likely to be eligible

25 for such benefits and have not filed a claim for such benefits.
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" “(b) The Secretary shall seek to determine, in coopera-

tion with operators and with the Secretary of the Interior,
the names and current addresses of individuals having long
periods of employment in coal mining and, if such individuals
are deceased, the names and addresses of their widows, chil-
dreﬁ, parents, brothers, and sisters. The Secretary shall then
directly, by mail, by personal visit by a delegate of the Secre-
tary, or by other appropriate means, inform any such indi-
viduals (other than those who have filed a claim for benefits
under this title) of the possibility of their eligibility for bene-
fits, and offer them individualized assistance in preparing
their claims where it is appropriate that a claim be filed.

“(¢) Notwithstanding any other ;;rom'sion of this part, a
claim for benefits under this part, in the case of an individual
who has been informed by the Secretary under subsection (b)
of the possibility of his eligibility for benefits, shall, if filed
no later than siz months after the date he was so informed,
be -considered on the same basis as if it had been filed on
June 30, 1973.”.

. DEFINITIONS

8Ec. 7. (a) Section 402(f) of the Act (30 U.S.C. 902
(7)) is amended by adding at the end thereof -the following
new undesignated paragraph:

“With respect to a claim filed after June 30, 1973, such
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regulations shall not provide more restrictive criteria than
those applicable to a claim filed on June 30, 1973.”.

(b) Section 402 of the Act (30 U.S.C. 902) is amended
by inserting immediately afte}' paragraph (g) the following
new paragraph: |

“(h) The term ‘fund’ means the Black Lung Disability
Insurance Fund established by section 423(a).”.

EVIDENCE REQUIRED TO ESTABLISH CLAIM

SEc. 8. (a) Section 413(b) of the Act (30 U.S.C. 923
(b)) is amended by inserting immediately after the second
sentence thereof the following mew sentence: “Where there
is no relevant medical evidence in the case of a deceased
maner, such affidavits shall be considered to be sufficient - to
establish that the miner was totally disabled due to pneu~
moconiosis or that his death was due to pneumoconiosis.”.

(b) The last sentence of section 413(b) of the Act
(30 U.8.C. 923(b)) is amended by striking out “‘and
(1), and inserting in liew thereof “(1), and (n),”.

(c) The second sentence of section 413(b) of the
Act (30 U.S.C. 923(b)) is amended by striking out the
period at the end thereof and inserting a colon and the
following: “Provided, That unless the Secretary has good
cause to believe (1) that an X-ray is not of sufficient quality
to demonstrate the presence of pneumoconiosis, or an autopsy

report i8 not accurate, or (2) that the condition of
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the miner is being fraudulently misrepresented, the Secre-
tary shall accept such report, or in the case of the X-ray.
accept the opinion of the clatmant’s physician, concerning
the presence of pneumoconiosis and the stage of advance-
ment of pneumoconioss.”.
CLAIMS FILED AFTER DECEMBER 31, 1973

SEC. 9. (a)(1) The first sentence of section 422(a) of
the Act (30 U.S.C. 932 (a)) is amended—

(A) by inserting immediately before the period at
the end thereof the following: “, or with respect to en-
titlements established in paragraph (5) or paragraph
(6) of section 411(c) of this title” ; and

(B) by inserting immediately after “except as
otherwise provided in this subsection” the following:
“and to the extent consistent with the provisions of this
part,”.

(2) The last sentence of section 422(a) of the Act (30
U.S.C.932(a)) is amended—

(A) by striking out “benefits’ and inserting in
lieu thereof “premiums and assessments” ; and

(B) by striking out “to persons entitled thereto”.
(3) Section 422(b) of the Act (30 U.S.C. 932(b)) 1is

amended by inserting “(1)” immediately after “(b)”, and
by adding at the end thereof the following new paragraph:
“(92)(4) During any period in which a State work-
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men’s compensation law is not included on the list published
by the Secretary under section 421(b) of this part each
operator of a coal mine in such State shall secure the payment
of assessments against such operator under section 424(g)
of this part by (i) qualifying as a self-insurer in accordance
with requlations prescribed by the Secretary; or (i) insuring
and keeping insured the payment of such assessments with
any stock company or mutual company or association, or
with any other person or fund, including any State fund,
while such company, association, person, or fund is author-
ized under the laws of dny State to insure workmen’s
compensation.

“(B) In order to meet the requirements of clause (i)
of subparagraph (A) of this paragraph, every policy or con-
tract of insurance shall contain—

“(1) a provision to pay assessments required under
section 424(g) of this part, notwithstanding the provi-
sions of the State workmen’s compensation law which
may provide for payments which are less than the amount
of such assessments;

“(i} a provision that insolvency or bankrupicy of
the operator or discharge therein (or both) shall not
relieve the carrier from liability for the payment of such

assessments, and
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“(iii) such other provisions as the Secretary, by
requlation, may require.

“(C) No policy or contract of insurance issucd by a
carrier to comply with the requirements of clause (1) of sub-
paragraph (4) of this paragraph shall be canceled prior o
the date specified in such policy or contract for its expiration
until at least thirty days have elapsed after motice of can-
cellation has been sent by registered or certified mail to the
Secretary and to the operator at his last known place of
business.”.

(4) Section 422(b)(1) of the Act, as so redesignated
by paragraph (3), is amended—

(4) by striking out “benefits” and inserting in liew
thereof “premiums and asscssments”’ ; and
(B) by striking out “section 423" and inserting

in lieu thereof “‘section 424" .

(5) Section 422(c) of the Act (30 U.S.C. 932(c)) is
amended to read as follows:

“(c) Benefits shall be paid during such period under
this section by the fund, subject to reimbursement to the
fund by operalors in accordance with the provisioné of sec-
tion 424(g) of this title, to the categories of persons entitled
to benefits under section 412(a) of this title in accordance
with the regulations of the Secretary and the Secretary of

Health, Education, ard Welfare applicable under this sec-
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tion, ezcept that (1) the Secretary may modify any such
regulation promulgated by the Secretary of Health, Educa-
tion, and Welfare; and (2) mo operator shall be liable for
the payment of any benefit (ezcept as provided in’ section
424(f) of this title) on account of death or total disability
due to pneumoconiosis, or on account of any entitlement
based upon conditions described in paragrophs (5} and (6)
of section 411(¢c), which did not arise, ai least in part, out
of employment in a mine during the period when it was
operated by such operator.”.
(6) Section 422(e) of the Act (30 U.S.C. 932(e)) is
amended—
(4) by striking out “required” and inserting in liew
thereof “made” ; and
(B) by adding “or” immediately after the semi-
colon in paragraph (1) thereof, by striking out “, or’” at
the end of paragraph (2) thereof and inserting in lieu
thereof a period, and by striking out paragraph (3)
thereof.
(7)8ection 422(f) (2) of the Aet (30 U.S.C. 932(f)
(2)) is amended—
(4) by inserting “paragraph (4), (5), or (6) of”
immediately after “eligibility under”;
(B) by striking out “section 411(c)(4)” the first |
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place it appears therein and inserting in liew thereof

“section 411(c)”;

(C) by striking out “from a respiratory or pulmo-
nary impairment”’; and

(D) by striking out “section 411(c)(4) of this
title, incurred as a result of employment in a coal mine”’
and nserting in licw thereof “any of such paragraphs”.

(8) Section 424(h) of the Act (30 U.S.C. 932(})) is
amended by striking out the first sentence thereof.

(9) Section 422(i) of the Act (30 U.S.C. 932(i))
1s amended to read as follows:

“(i)(1) The Secretary shall promulgate regulations
providing for the prompt and expeditious consideration of
claims under this section.

“(2)(A) The Secretary shall promulgate regulations
providing for the prompt and equitable hearing of appeals
by claimants who are aggrieved by any decision of the
Secretary.

“(B) Any such hearing shall be held no later than
forty-five days after the date upon which the claimant in-
volved rcquests such hearing. A hearing may be postponed
at the request of the claimant involved for good cause.

“(C) Any such hearing shall be held at a time and a
place convenient to the claimant requesting such hearing.

“(D) Any such hearing shall be of record and shall be

IR, 4344

0
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subject to the provisions of sections 554, 555, 556, and 557
of title 5, United States Code.
“13)(4) Any individual, afier any final decision of the
Secretary made after a hearing to which he was a party,

may obtain a review of such decision by a civil action com-

- menced no later than ninety days after the mailing to him of

notice of such decision, or no later than such further time as
the Secretary may allow.

“(B) Such action shall be brought in a district court
of the United States in the State in which the claimant
resides.

“(C) The Secretary shall file, as part of his answer,
a certified copy of the transcript of the record, including the
cvidence upon which the findings and decision complained
of are based.

“(D) The court shall have power to enter, upon the
ricadings and transcript of the record, a judgment affirming,
modifying, or reversing the decision of the Secretary, with
or without remanding the case for a rehearing. The findings
of the Secretary as to any fact, if supported by the weight
of the evidence, shall be conclusive. |

“(E) The court shall, on motion of the Secretary made

before e files Iis answer, remand the case to the Secretary

- for further action by the Secretary, and may, at may time,

on good cause shown, order additional evidence to be taken
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before the Secretary, and the Secretary shall, after the case
is remanded, and after hearing such additional evidence if

so ordered, modify or affirm his findings of fact or his deci-

‘sion, or both, and shall file with the court any such additional

and modified findings of fact and decision, and a transcript
of the additional record and testimony upon which his action
in modifying or affirming was based. Such additional or
modified findings of fact and decision shall be reviewable only
to the extent provided for review of the original findings of
fact and decision.

“(F) The judgment of the court shall be final, except
that it shall be subject to review in the same manner as a
judgment in other civil actions. Any action instituted in ac-
cordance with this. paragraph shall survive notwithstanding
any change in the person occupying the office of Secretary
or any vacancy in such office.”’.

(10) In the case of any miner or any survitor of a
miner who is eligible for benefits under section 422 of the Act
(30 U.8.C. 932) as a result of any amendment made by any
provision of this Act, such miner or survivor may file a
claim for benefits under such section no later than ‘three
years after the date of the enactment of this Act, or no later
than the close of the applicable period for filing claims under
section 422(f) of the Act (30 U.S.C. 932(f)), whichever

1s later.
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(b) Section 423 of the Act (30 U.S.C. 933) is amended
to read as follows:

- “SEc. 423. (a)(1) There is hereby established in the
Treasury of the United States a trust fund to be known as
the Black Lung Disability Insurance Fund. The fund shall
~ consist of such sums as may be appropriated as advances to
the fund under section 424(e)(1) of this part, the assess-
ments paid into the fund as required by section 424(g),
the premiums paid into the fund as required by section 424
(a), the interest on, and proceeds from, the sale or redemp-
tion of any investment held by the fuh'd, and any penalties
recovered under section 424(c), including such earnings,
wmcome, and gains as may -accrue from time to time which
shall be held, managed, and administered by the trustees in
trust in accordance with the provisions of this part and the
fund.

“(2) Fund assets, other than such assets as may be re-
quired for necessary expenses, shall be used solely and ez-
clusively for the purpose of discharging obligations of oper-
ators under this part. Operators shall have no right, title, or
interest in fund assets, and none of the earnings of the fund
shall inure to the benefit of any person, other than through
the payment of benefits under this part, together with appro-

prate costs.

“(b)(1)(A) The fund shall have seven trustees. Ez-
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cept as provided in subparagraph (B), trustees shall serve
for terms of four years.

“(B) Of the trustees first elected under this subsection—

“(i) four shall be elected for terms of two years;

and

“(4i) three shall be elected for terms of ome year.
The Secretary shall determine, before the date of the first
election under this subsection, whether each irustee office
involved in such election shall be for a term of one year or
two years. Such determination shall be made through the use
of an appropriate method of random selection, except that at
least one trustee nominated under paragraph (2)(A4) shall
serve for a term of two years.

“(C) Any trustee may be a full-time employee of an
operator, except that no more than one trustee may be em-
ployed by any one operator or any affiliate of such operator.

“(2)(A) Two trustees shall be nominated and elected
by operators having an annual payroll mot in excess of
$1,500,000 (hereinafter referred to as ‘small operators’).

“(B) Five trustees shall be nominated and elected by
all operators.

“(3) No later than 60 days after the date of the enact-
ment of the Black Lung Benefits Reform Act of 1977, ali
operators shall certify to the Secretary their payrolls for the
12-month period ending December 31, 1976. The Secretary

ILR. 4544—4
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. shall then publish a list setting forth the number of votes to

which each small operator and each operator is entitled,
computed on the basis of one wote for each $500,000 or
fraction thereof of payroll. T'rustees shall be elccted no later
than 180 days after the date of the enactment of such Act.

“(4) Candidates secking nomination for election to the
office of trustee under paragraph (2)(A) shall submit to
the Secrelary petitions of nomination reflecting the approval
of small operaiors representing not less than 2 per centum
of the aggregate annual payroll of all small operators.
Candidates secking such momination under paragraph (2)
(B) shall submit petitions reflecting the approval of oper-
ators representing not less than 2 per centum of the aggregate
annual payroll of all operators.

“(5) The Secretary shall pronulgate regulations for the
nomination and elcction bf trustees. Such regulations shall
include provisions for the nomination and election of trustees,
including the momination and election of trustees to fill any
vacancy caused by the death, disability, resignation, or
removal of any trustee. The Secretary shall certify the re-
sults of all nominations and elections. Two or more trustees
may at any time file a pelition, in the United States district
court where the fund has its principal office, for removal
of a trustee for malfeasance, misfeasarnce, or nonfeasance.

The cost of any such action shall be paid from the fund,
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and the Secretary may intervene in any such action as an
interested party.

“(6) The trustees shall organize by electing a Chairman
and Secretary and shall adopt such rules goverming the
conduct of their business as they consider necessary or appro-
priate. Fe trustees shall constitute a quorum and a simple
majority of those trustees present and voting may conduct
the business of the fund.

“(c) (1) The trustees shall act on behalf of all operators
with respect to claims filed under this part.

“(2)(A) Exzcept as provided by subparagraph (B),
the fund may not participate or intervene as a party to any
proceeding held for the purpose of determining claims for
benefits under this part.

“(B) (i) If the fund is dissatisfied with any determina-
tion of the Secretary with respect to a claim for benefits under
this part, the fund may, no later than thirty days after the
date of such determination, file with the United States court
of appeals for the circuit in which such determination was
made a petition for review of such determination. 4 copy of
such petition shall be forthwith transmitted by the clerk of the
court to the Secreiary. The Secretary thereupon shall file in
the court the record of the proceedings on which he based his
determination, as provided in section 2112 of title 28, United
States Code.
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“(#) The findings of fact by the Secretary, if supported
by substantial evidence, shall be conclusive, except that the
court, for good cause shown, may remand the case to the
Secretary to take further evidence, and the Secretary there-
upon may make ncw or modified findings of fact and may
modify his previous determination, and shall certify to the
court the record of the further proceedings. Such new or
modified findings of fact shall likewise be conclusive if sup-
ported by substantial evidence. |

“(ui) The court shall have jurisdiction to affirm the
aclion of the Secretary or to set it aside, in whole or in part.
The judgment of the court shall be subject to review by the
Supreme Court of the United States upon certiorari or certi-
fication as provided in section 1254 of title 28, United States
Code.

“(iv) Any finding of fact of the Secretary relating to
the interpretation of any chest roentgenogram or any other
medical evidence which demonstrates the existence of pneu-
moconiosis or any other disabling respiratory or pulmonary
impairment, shall not be subject to review under the provi-
sions of this subparagraph.

“(3) No operator may bring any proceeding, or inter-
vene in any proceeding, held for the purpose of determining
claims for benefits under this part.

“(4) It shall be the duty of the trustees to report to
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the Secretary and to the operators no later than January 1 of
each year on the financial condition and the results of the
operations of the fund during the preceding fiscal year and
on its expected condilion during the current and ensuing fis-
cal year. Such report shall be included in a report to the Con-
gress by the Secretary not later than March 1 of each year
on the financial co:xdition and the results of the operations
of the fund during the preceding fiscal year and on its ex-
pected condition and operations during the current and next
ensuing fiscal year. The report of the Secretary shall be
printed as a House document of the scssion of the Congress
to which the report is made.

“(5)(A) The trustees shall take control and manage-
ment of the fund and shall have the authority to hold, scll,
buy, exchange, invest, and reinvest the corpus and income
of the fund. All premiums paid to the fund under section
424(a)(1) shall be held and administered by the trustees
as a single fund, and the trustees shall mot be required to
segregate and invest separately any part of the fund assets
which may be claimed to represent accruals or interests of
any individuals. It shall be the duty of the trustees to invest
such portion of the assets of the fund as is mot required to
meet obligations under this part, except that the trustces
may not invest any advances made to the fund under section

494(e). The trustees shall make investments under this
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paragraph in accordance with the .pravisions of section 404
(a)(1)(C) of the Employee Retirement Income Security
Act of 1974 (29 U.S.C. 1104(a)(1)(C)).

“(B) Any profit or return on any investment or rein-
vestment made by the trustees under subparagraph (A)
shall not be considered as income for purposes of Federal or
State income tazation.

“(6)(4) Amounts in the fund shall be available for
malking expenditures to meet obligations of the fund which are
incurred under this part, including the expenses of providing
medical benefits as required by section 432 of this title, and
the operation, maintenance, and staffing of the office of the
fund. The trustces may enter into agreements with any self-
insurcd person or any insurance carrier who has incurred
obligations with respect to claims under this part before the
effcctive dale of this paragraph, under which the fund will
assume the obligations of such self-insured person or insur-
ance carrier in return foa.- a payment or payments to the
fund in such amounts, and on such terms and conditions
as will fully protect the financial interests of the fund.

“(B) Beginning on the effective date of this paragraph,
payments shall be made from the fund to meet any obl-
gation incurred by the Secretary with respect to claims

under this part before such effective date. The Secretary
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shall cease to be subject to such obligations on such effective
date.

“(7) The trustees shall keep accounts and records of
their administration of the fund, which shall include a de-
tarled account of all investments, receipts, and disbursements.

“(8) At mo time during the administration of the fund
shall the trustees be required to obtain any approval by any

court of the United States or by any other court of any act

required of them in connection with the performance of their

duties or in the performance of any act required of them in
the a&ministration of their duties as trustees. The trustees
shall have the full authority to ezercise their judgment in all
matters and at all times without any such approval of such
decisions. The trustees may file an application in the United
States district court where the fund has its principal office
for .a judical declaration concerning their power, authority, -
or responsibility under this Act (other than the processing
and payment of claims). In any such proceeding, only the
trustees and the Secretary shall be necessary or indispensable
parties, and no other person, whether or not such person has
any interest in the fund, shall be entitled to participate in
any such proceeding. Any final judgment entered in such
proceeding shall be concluswe upon any person or other
entity claiming an interest in the fund.

“(9) The trustees may employ such counsel, account-
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ants, agents, and employees as they consider advisable. The
truslees may charge the compensation of such persons and
any other expenses, including the cost of fidelity bonds and
indemnification and fiduciary insurance for trustees and othe:
fund employees, necessary in the administration of the fund,
against the fund.

“(10) The trustees shall have the power to execute any
wnstrument which they consider proper in order to carry out
the provisions of the fund.

“(11) The trustees may, through any duly authorized
person, vote any share of stock which the fund may hold.

“(12) The trustees may employ actuaries to such extent
as they consider advisable. No actuary may be employed
by the trustees under this paragraph unless such actuary is
enrolled under section 3042(a) of the Employee Retirement
Incoine Security Act of 1974 (29 U.8.C. 1242(a)).

“(d) Nothing in this Act or in the Black Lung. Benefits
Reform Act of 1977 shall be construed as exempting the
fund, or any of its activities or outlays, from inclusion in
the Dudget of the United Slates or from amy lLmitations
imposed thereon.”.

(c) Section 424 of the Act (30 U.S.C. 934) is amended
to read as follows:

“SEc. 424. (a) (1) During any period in which a State

workmen’s compensation law is not included on the list pub-
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lished by the Secretary under section 421(b), each operator
of a coal mine in such State shall pay premiums into the fund
in amounts sufficient to ensure the payment of benefits under
this part. |

“(2) The initial premium rate of each operator shall
be established by the Secretary as a rate per ton of coal mined
by such operator. Beginning one year after the date upon
which the Secretary establishes initial premium rates, the
trustees may modify or adjust the premium rate per ton of
coal mined to reflect the experience and expenses of the fund
to the extent mecessary to permit the trustees to discharge
their responsibilities under this Act, except that the Secre-
tary may further modify or adjust the premium rate to ensure
that all obligations of the fund will be met. Any premium
rate estdblished under this subsection shall be uniform for all
mines, mine operators, and amounts of coal mined.

“(3) For purposes of section 162(a) of the Internal
Revenue Code of 1954 (relating to trade or business ex-
penses), any premium paid by an operator of a coal mine
under paragraph (1) shall be considered to be an ordinary
and mnecessary erpense in carrying on the trade or business
of such operator.

‘“(4) For purposes of this subsection—

“(A) the term ‘coal’ means any material composed

predominantly of hydrocarbons in a solid state;
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“(B) the term ‘lon’ means a short ton of two thou-
sand pounds; and
“(C) the amount of coal mined shall be determined
at the first point at which such coal is weighed.

“(b) The Secretary shall advise the Secretary of the
Treasury of premiwm rates established under subsection
(a)(1). .The Secretary of the Treasury shall collect all
premiums due and payable by operators under subsection
(a)(1), and transmit such premiums to the fund. Collec-
tions shall be effected by the Secretary of the Treasury in
the same manner as, and together with, quarterly payroll
reports of employers. In order to ensure the payment of

premiums by all operators, the Secretary, after consultation

with the Secretary of the Interior, shall certify, not less than

annually, the names of all operators subject to this Act.
“(c)(1) In any case in which an operator fails or re-

fuses to pay any premium required to be paid under sub-

section (a)(1), the trustees of the fund shall bring a civil

"action in the appropriate United States district court to

require the payment of such premium. In any such action,
the court may issue an order requiring the payment of such
premiums in the future as well as past due premiums, to-
gether with 9 per centum annual interest on all past due
premiums.

“(2) An operdtor who fails or refuses to pay any pre-
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mium required to be paid under subsection (a)(1) may be
assessed a civil penalty by the Secretary of the Treasury
in such amount as such Secretary may prescribe, but not
. excess of an amount equal to the premium the operator
failed or refused to pay. Such penalty shall be in addition to
any other liability of the operator under this Act. Penalties
assessed under this paragraph may be recovered in a civil
action brought by such Secretary and penalties so recovered
shall be deposited in the fund.

“(d) The Secretary shall be required to make expendi-
tures under this part only for the purpose of carrying out
his obligation to administer this part. All other expenses in-
curred under this part shall be borne by the fund, and if
borne by the Secretary, shall be reimbursed by the fund to
the Secretary.

“(e) (1) There are hereby authoxized to be appropriated
to the fund such sums as may be mecessary to provide the
fund with amounts equal to 50 per centum of the amount
which the Secretary estimates is mecessary for the payment
of benefits under this part during the first twelve-month
period after the effective date of this section. Any amounts
appropriated under this paragraph may be used only for the
payment of benefits under this part.

“(2)(A) Sums authorized to be appropriated by para-
graph (1) shall be repayable advances to the fund.
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“(B) Such advances shall be repaid with interest info
the general fund of the Treasury no later than five years
after the first appropriation made under paragraph (1).

“(8) Interest on such advances shall be at a rate deter-
mined by the Secretary of the Treasury taking into consid-
eration the current average yield during the month preced-
ing the date of the advance involved, on marketable interest-
bearing obligations of the United States of comparable
maturities then forming a part of the public debt rounded
to the nearest one-eighth of 1 per centum.

“(f)(1) During any period in which section 422 of
this title 1s applicable with respect to a coal mine, an opera-
tor of such mine who, after the date of the enactment of this
title, acquired such mine or substantially all of the assets
thereof from a person (hereinafter in this paragraph re-
ferred to as a ‘prior operator’) who was an operator of
such mine on or after the operative date of this title shall
be liable for and shall, in accordance with t_his section and
section 423 of this title, secure the payment of all benefits
fo-r which the prior operator would have been liable under
section 422 of this title with respect to mainers previously
employed in such mine if the acquisition had not occurred
and the previous operator had continued to operate such

mine.
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“(2) Nothing in this subsection shall relieve any prior
operator of any lLiability under section 422 of this title.

“Ug)(1) The fund shall make an annual assessment
against any operator who s liable for the payment of bene-
fits under section 422 of this title. Such assessment against
any operator of a coal mine shall be in an amount equal to
the amount of benefits for which such operator is liable
under section 422 of this title with respect to death or total
disability due to pneumoconiosis arising out of employment
in such mine, or with respect to entitlements established in
paragraph (5) or paragraph (6) of section 411(c) of
this title.

“(2) Any operator against whom an assessment is made
under paragraph (1) shall pay the amount involved in such
assessment into the fund no later than thirty days after re-
ceiving notice of such assessment.

“(3) The provisions of subsection (c) of this section
shall apply in the case of any operator who fails or refuses
to pay any assessment required to be paid under this
subsection.”.

(d) Section 421(b)(2)(E) of the Act (30 U.S.C. 931
(b)(2)(E)) is amended by striking out “section 422(i)”

and inserting in liew thereof “‘section 424(f)”.
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CLINICAL FACILITIES

SEc. 10. The first sentence of section 427(c) of the
Act (30 U.8.C. 937(c)) is amended by striking out “of
the fiscal years ending June 30, 19783, June 30, 1974, and
June 30, 1975” and inserting in liew thereof “fiscal year”.

MEDICAL CARE

SEc. 11. (a) Part C of title IV of the Act (30 U.S.C.
931 et seq.) is amended by adding at the end thereof the
following new section :

“SEc. 432. The provisions of subsections (a), (b), (c),
(d), and (g) of section 7 of the Longshoremen’s and Har-
bor Workers' Compensation Act (83 U.S.C. 907 (a), (b),
(c), (d), and (g)) shall be applicable to persons entitled to
benefits under this part on account of total disability or on
account of eligibility under paragraph (5) or paragraph
(6) of section 411(c), except that references in such section
to the employer shall be considered to refer to the trustees of
the fund.”.

(b) The Secretary of Health, Education, and Welfare
shall notify each miner recetving benefits under part B of the
Black Lung Benefits Act on account of his total disability
who the Secretary has reason to believe became eligible for
medical services and supplies on January 1, 1974, of his
possible eligibility for such benefits. Where the Secretary

so notifies a miner, the period during which he may file
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a claim for medical services and supplies under part C of
such Act shall not terminate before sic months after such
notification was made.
TRANSITIONAL PROVISIONS

SEec. 12. (a) The Secretary of Health, Education, and
Welfare, and the Secretary of Labor shall disseminate to
interested persons and groups the changes in the Black Lung
Benefits Act made by this Act. Each such Secretary shall
undertake a program to give indwidual notice to individuals
who they believe are likely to have become eligible for bene-
fits by reason of such changes.

(b)(1) The Secretary of Health, Education, and Wel-
fare (with respect to part B of the Black Lung Benefits Act)
shall review each claim which has been denied, and each claim
which is pending, under such part, taking into account the
amendments made to such part by this Act, and with respect
to claims which have been denied taking into account the pos-
sibility of error or inappropriate denial of benefits in the ini-
tial processing of such claim. The Secretary shall approve
any such claim forthwith if the provisions of such part, as so
amended, require such approval or if in the witial processing
of a denied claim there was error or inappropriate denial of
benefits to such claimant.

(2) The Secretary of Labor (with respect to part C of
the Black Lung Benefits Act) shall review each claim which
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has been denied, and cach claim which is pending, under such
part, taking into account the amendments made to such part
by this Act, and with respect to claims whick have been denicd
taking into account the possibility of error or inappropriafe
denial of benefits in the initial processing of such claim. T'hc
Secretary shall approve any such claim forthwith if the pro-
visions of such part, as so amended, require such approval or
if in the inatial processing of a denied claim there was error
or inappropriate denial of benefits to such clatmant.

(3) Each Secretary, in undertaking the review required
by paragraphs (1) and (2), shall not require the resub-
mission of any claim which is the subject of any such review.

SHORT TITLE FOR ACT

SEc. 13. Section 401 of the Act (30 U.S.C. 901) is
amended by inserting *‘{a)” immediately after “SEc. 401.”
and by adding at the end thereof the following new subsec-
tion:

“(b) This title may be cited as the ‘Black Lung Bene-
fits det’.”.

MINE ACCIDENT WIDOWS

Sec. 14. (a) If a miner was employed for seventeen
years or more in one or more underground coal mines, and
died as a result of an accident in any such coal mine which

occurred on or before June 30, 1971, any eligible survivor of
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such miner shall be entitled to the payment of benefit under
part B of the Black Lung Benefits Act.

| (b) For purposes of this section, benefit payments to
a widow, child, parent, brother, or sister of any maner to
whom subsection (a) applies shall be reduced, on a monthly
or other appropriale basis, by an amount equal to any pay-
ment recetved by such widow, child, parent, brother, or sister
under the workmen’s compensation, unemployment compen-
sation, or disability laws of the miner’s State.

(¢) The Secretary of Labor shall be responsible for the

“admanistration of the provisions of this section.

ADMINISTRATION OF BLACK LUNG BENEFITS ACT

SEc. 15. (a)(1) The Division of Coal Mine Workers
Compensation is hereby transferred to the Office of the
Secretary of Labor.

(2) The Secretary shall act through the Division in
carrying out the provisions of the Black Lung Benefits Act.

(b)(1) The Secretary, in carrying out the Black Lung
Benefits Act, shall establish and operate such field offices
as may be necessary to assist miners and other persons with
respect to the filing of claims under such Act. Such field
offices shall be established and operated in a manner which
makes them reasonably accessible to such miners and other

persons.
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(2) The Sccretary, in connection with the establish-
ment and operation of field offices under paragraph (1),
may enter into crrangements with other Federal depart-
ments and agencies, and with State agencies, for the use of
existing facilities operated by such departments and agencies.
(c) For purposes of this section—

(1) the term “Division” means the Division of
Coal Mine Workers Compensation established in the
Office of Workers' Compensclion Programs by the As-
sistant Secretary of Labor for Employment Standards
under the Secretary’s Order No. 13-71 (36 Federal
Register 8755) ; and

(4) the term “Secretary” means the Secretary of
Labor. |

EFFECTIVE DATES
SEc. 16. (a) This Act shall take effect on the date of
its enactment, except that—

(1) the amendments made by section 2 shall be
effective on and after December 30, 1969, except that
claims approved solely because of the amendments made
by section 2, which were filed before the date of the
enactment of this Act, shall be awarded benefits only for
the period beginning on such date of enactment;

(2) the amendments made by sections 4, 5, and 8

shall be effective on and after December 30, 1969;
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(3) the amendments made by section 6 shall not
require the payment of benefits for any period before
the date of the enactment of this Act; and

(4) the amendments made by section 9 shall take
effect on October 1, 1977, except that (A) the Secre-
tary of Labor shall establish initial premium rates for
operators under section 424(a)(1) of the Black Lung

Benefits Act, as added by section 9(c) of this Act, no

later than October 1, 1977, and (B) such Secretary

shall make the estimate required by section 424(e)(1)

of such Act, as added by section 9(c) of this Act, as

soon as practicable after the date of the enactment of
this Act.

(b) In the event that the payment of benefits to miners
and to eligible survivors of miners cannot be made from the
Black Lung Disability Insurance Fund established by section
423(a) of the Act, as added by section 9(b) of this Act, the
prouvisions of the Act relating to the paymeni of benefits to
miners and to eligible survivors of miners, as in effect immedi-
ately before October 1, 1977, shall remain in force as rules
and regulations of the Secretary of Labor, until such pro-
visions are revoked, amended, or revised by luw. Such Secre-
tary shall make benefit payments to miners and to eligible
survivors of maners in accordance with such provisions.

(¢) No benefits payable because of the enactment of this
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Act shall be paid to any miner or survivor before October 1,
1977.
WHITE LUNG STUDY

SEec. 17. (a) The Commitiee on Education and Labor
of the House of Representatives is authorized and directed
to conduct a study of white lung disease, also known as sili-
cosis or talcosis, including, but not limited to, the extent and
severity of the disease in the United States; the relationship,
if any, between white lung disease and black lung disease;
the adequacy of current workman compensation programs
in compensating victims of white lung disease; a review
of current mine safety and Occupational Safety and H ealth
requlations relating to talc mining to determine ‘whether
such regulations are adequate to protect the safety and health
of talc miners; and the need, if any, for F' ederal legislation
to protect the safety and health of talc miners or to - provide
additional compensation for the victims of white lung.

(b) The Committee shall report its findings and any
legislative recommendations to the Congress not later than

one year after enactment of this Act.



Union Calendar No. 81

957A CONGRESS
18T SESSION 4 44

[Report No. 95-151]

A BILL

To amend the Federal Coal Mine Health and
Safety Act to improve the black lung bene-
fits program established under such Act, and
for other purposes.

By Mr. Dent and Mr. Perkinsg

MagrcH T, 1977
Referred to the Committee on Education and Labor
MarcH 31,1977

Reported with an amendment, committed to the Com-
mittee of the Whole House on the State of the
Union, and ordered to be printed






CONGRESSIONAL RECORD —HOUSE

PROVIDING FOR CONSIDERATION
OF H.R. 4544, BLACK LUNG BENE-
FITS REFORM ACT OF 1977

Mr. MEEDS. Mr. Speaker, by direction
of the Committee on Rules, I call up
House Resolution 702 and ask for its im-
mediate consideration.

The Clerk read the resolution, as fol-
lows:

H. Res. 702

Resolved, That upon the adoption of this
resolution it shall be in order to move, se¢-
tion 401(b) (1) of the Congressional Budget
Act of 1974 (Public Law 93-344) to the con-
trary notwithstanding, that the House resolve
itself into the Committee of'the Whole House
on the State of the Union for the considera-
tion of the bill (H.R. 4544) to amend the
Federal Coal Mine Health and Safety Act to
improve the black lung benefits program
established under such Act, and for other
purposes. After general debate, which shall be
confined to the bill and shall continue not to
exceed two hours, to be equally divided and
controlled by the chairman and ranking
minority member of the Committee on Edu-
cation and Labor, the bill shall be read for
amendment under the five-minute rule. It
shall be in order to consider the amendment
in the nature of a substitute recommended
by the Committee on Education and Labor
now printed in the bill as an oriignal bill for
the purpose of amendment, and all points of
order against sald amendment for failure to
comply with clause 5 of rule XXI, clause 7 of
rule' XVI, and section 401(b).(1) of the Con-
gressional Budget Act of 1974 (Public Law
93-344) are hereby waived. At the conclusion
of such -consideration, the-Committee shall
rise and report the bill to the House with
such amendments as may have been adopted,
and any Member may demand g separate vote
in the House on any amendment adopted in
the Committee of the Whole to the bill or to
the committee amendment in the nature of
& substitute. The previous question shall be
considered as ordered on the bill and amend-
ments thereto to final passage without inter-
vening motion except one motion to recom-
mit with or without instructions.

The SPEAKER pro tempore (Mr.,
GiammMo0) . The gentleman from Washing-
ton (Mr. MEEDS) is recognized for 1 hour.

Mr. MEEDS. Mr. Speaker, I yield 30
minutes to the .gentleman from Ten-
nessee (Mr. QUILLEN), pending which I
yield myself such time as I may consume.

Mr. MEEDS asked and was given per-
mission to revise and extend his re-
marks.)

Mr. MEEDS. Mr. Speaker, House Reso-
lution 702 provides for the consideration
of H.R. 4544, the Black Lung Benefits
Reform Act of 1977. This is an open rule
providing for 2 hours of general debate
to be equally. divided and controlled by
the chairman and ranking minority
member of the Committee on Education
and Labor, and it makes in order the
committee amendent in the nature of
a substitute to be considered as an orig-
inal bill for the purpose of amendment.

All points of order against the substi-
tute are waived for failure to comply with
clause 5, rule XXI, which prohibits ap-

July 25, 1977

propriations in a legislative measure,
clause 7, rule XVI, the germaneness
clause, and section 401(b) of the Con-
gressional budget Act.

The first waiver is required to allow
consideration of that part of the bill
which establishes a trust fund from
which benefit payments would be made
automatically. The chairman of the Ap-
propriations Committee, Mr. MaHON, has
agreed to this waiver with the under-
standing that Mr. TrompsoN will offer
a floor amendment whereby such pay-
ments would be made only to the extent
and in such amounts as are provided in
advance by appropriations acts.

The waiver of points of order under
the germaneness clause is necessary, be-
cause the committee substitute contains
provisions not germane to the bill as in-
troduced. An example is section 17 of the
bill authorizing and directing the House
Committee on Education and Labor to
study white lung disease, and to report
its indings and recommendations within
1 year. The waiver in regard to section
401(b) of the Budget Act is necessary.to
allow consideration of the entitlement
provisions of H.R. 4544, some of which
would come into effect before October 1,
1977, the start of the new fiscal year. For
example, sections 8 and 14 of the bill
would allow for more miners and their
survivors to be eligible for certain benefit
payments under the bill. Chairman
GIamvMo of the House Budget Committee
has agreed to this waiver with the under-
standing that an amendment will be
offered -on the floor to cure the Budget
Act problem.

Mr. Speaker, the Committee on Rules
considered the request for a rule on H.R.
4544 on three separate occasions, and on
July 21 reported this rule by a voice vote.
It was the feeling of the majority of the
members of the committee that, while
the legislation is controversial, the rule
should be granted so the House could
work its will on this issue. I urge the
adoption of House Resolution 702 so the
House may proceed to the consideration
of the bill.

Mr. QUILLEN. Mr. Speaker, I yield
myself such time as I may consume.

(Mr. QUILLEN asked and was given
permission to revise and extend his re-
marks.)

Mr. QUILLEN. Mr. Speaker, the able
gentleman from Washington (Mr.
MEeEDS) has explained the provisions of
the rule. Let us not say that the.black
lung bill is not controversial. It is.

The chairman of the Committee on
Education and Labor came over to the
committee table and said that he had
agreed to some amendments that would
be offered to take out the entitlement
sections of the measure.

I have no coal mining in my districi,
although my district borders on one of
the Nation’s leading coal-producing
areas. Many of the miners from the area
have retired or become disabled, and
miners or widows of miners have moved
into my district. Therefore, I know that
pneumoconiosis is a tremendous prob-
lem, and I have always supported black
lung legislation. But there are certain
provisions in this measure which need to
be corrected.

Mr. Speaker, I understand that the
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leman from New Jersey (Mr.
mpsoN) and the gentleman from
'h Carolina (Mr. ANDREWS) Wwill offer
e amendments to make these cor-
ions. .

r. Speaker, I yield 10 minutes to the
leman from Illinois (Mr. ERLEN-
N) .

Ir. ERLENBORN asked and was
n permission to revise and extend
emarks.)

r. ERLENBORN. Mr. Speaker, I rise
pposition to the rule that is being
yosed for the consideration of H.R.
.

r. Speaker, the Black Lung Beneflts
rm Act of 1977 is very badly named.
re is nothing in the act that will
e before the House as a result of the
stion of this rule that could in any
be construed as reform.

t. Speaker, I was the ranking Repub-
1 on the subcommittee which con-
red the original Coal Mining Health

Safety Act of 1969, ou’ of which
e this program for compensation of
ims of coalworkers’ pneumoconiosis.
. that time there was a good deal of
pathy for the people in the coal
ing areas because of a very bad coal
e disaster in Farmington, Ky., about
ar before the final passage of this
] Mine Health and Safety Act. Cer-
ly, revisions in the safety require-
ts.in the coal mines were.long over-
"and I did as much as I could to see
, proper safety restrictions were
pted in that act. .

was also convinced by those who
ted to include pneumoconiosis com-
sation in the act that there was &
onale for having a Federal program,
escribed at that time.

'hat was that Federal program? The
olem we faced was people with coal-
kers’ pneumoconiosis who had not, in
past, qualified for workmen’'s com-
sation under State workmen's com-
sation laws.
, was impossible to identify, in many
s, the responsible operator-back over
eriod of 20 or 30 or 40 years since
sably the individual worker had
ked for many different employers
ing that period of time. Therefore,
argument was made that we should
e a one-shot Federal compensation
oram to pick up all of those old claims
that then we should guarantee that
lworkers’ pneumoconiosis was com-
sated on the same basis as other
kers’ diseases and workmen’s come-
sation claims. On that basis, I sup-
ted the program.
Vhen the bill passed the House, it
vided for compensation for those who
e totally disabled as a result of com-
ated pneumoconiosis or what is
)'Wn as progressive massive fibrosis,
ch medically is the only disabling
oge of the disease.
"he Senate bill likewise provided com-
isation for that disabling stage of the
ease.
n the conference the reference to
nplicated pneumoconiosis was re-
ved by the conferees, contrary to the
es of the House, in my opinion; and
made it possible for those who were
. totally disabled or even disabled at
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all by pneumoconiosis to get compensa-
tion.

In 1969 this program was adopted. In
1972 amendments were adopted to
change the character of the program, to
liberalize beyond the original concept the

_treatment of these claims so that addi-

tional people not disabled by pneumo-
coniosis could get compensation. It fur-

ther extended the Federal responsibility -

for an additional number of years so that
it was going to be the responsibility of
the Federal Government for an addi-
tional period of time before the responsi-
bility was turned over to the employers
through workmen’s compensation. That
today is the condition of the law, and the
time has expired when the Federal Gov-
ernment is responsible under what we
call part B of the law.

Part C now has taken effect and the
employers are liable for the current
claims that are being filed. But now the
bill that comes before us out of the Com-
mittee on Education and Labor is going
to make this a permanent Federal pro-
gram. The promises of 1969, that were
repeated in 1972, have now been forgot-
ten. We hear that equity will be brought
to this program. That we are going to
make the employers responsible. All but
one of the 50 States now cover pneumo-
coniosis under their workmen'’s compen-
sation.laws. Those who are currently
working who contract pneumoconiosis
have the same recourse as other workers
through workmen'’s compensation.

There is no justification for making
this a total Federal program.

In addition, Mr. Speaker, some of the
neat little features in this bill would
allow one to draw worker’s compensation,
pneumoconiosis compensation, and so-
cial security disability, three different
disability payments at the same time.

How often can one be totally disabled?

I submit it is hard to suggest that you
can be disabled, totally disabled, more
than once.

In addition, the bill before us says that
when a claim is filed if the claimant wins
no one can appeal, neither the employer
nor the Government, can appeal a fa-
vorable decision on the claim, but if the
claimant loses then the claimant may
appeal until he gets his claim approved.
And then no one can appeal.

The bill before us says because medical
criteria have been established and en-
forced to some extent, that now the
family physician, if he certifies that the
claimant has the disease, he has the final
say, that cannot be reviewed, or in the
case of an anplication based upon the
death of a coal worker, the affidavit of
the widow will establish the claim.

I submit that those who are the spon-
sors of this legislation will not be satis-
fied until every coal miner is drawing
compensation regardless of disability. I
can just about prove that with the one
last provision in this act that now you do
not even need to claim you have the
disease, if this bill passes, just prove that
you have worked in the coal mines for 25
or 30 years and you automatically draw
benefits. Not only that, you can keep
working in the coal mines, keep working
at full pay and draw disability compen-
sation for being totally disabled.
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There is not one provision in the bill
before us that is needed.

There is not one provision in the bill
before us that adds any equity to the
program, just the contrary.

This bill was before the Committee on
Rules for months. There were three
separate hearings before the Committee
on Rules granted a rule.

I heard it reported that the chairman,
the gentleman from Kentucky (Mr. PER-
KINS), has agreed to an amendment. I
have never heard him say that he agreed
to an amendment before the Committee
on Rules, he reported somebody was go-
ing to offer an amendment on the fioor,
but he announced he would oppose the
amendment.

Mr. PERKINS. Mr. Speaker, will the
gentleman yield?

Mr. ERLENBORN. I would be happy
to yield to the gentleman from Ken-
tucky. ’

Mr. PERKINS. Mr. Speaker, let me
say to my distinguished colleague, the

. gentleman from Illinois (Mr. ERLEN-

BORN), that I wholeheartedly agree with
and support the amendment to remove
the entitlement provisions.

Mr. ERLENBORN. I thank the gentle-
man from Kentucky and I will not yield
any further.

This is the first time that I have
heard the chairman say that he would
modify this bill at all. Finally, he does
realize his bill is in trouble. But, even
before the Committee on Rules, he would
not agree to offer or support such an
amendment. But even if that amendment
is offered and adopted, there is still
nothing in this bill that is needed. There
is still nothing in this bill that will add
any equity to this program. We ought
not to be writing this legislation on the
floor of the House.

The kindest thing we can do is to de-
feat the rule, send the bill back to the
committee, and then if it is something
that is worth while doing, let the commit-
tee do its own work. Let us not permit one
man, the chairman, to dictate to the
committee, to dictate to the Committee
on Rules and to dictate to the Members
on the fioor of this House.

This should be handled the way good
legislation is handled. The committee of
jurisdiction should do its job, and hav-
ing done its job, then seek a rule that is
justified. Only then should this House
grant a rule for the consideration of the
bill. I hope the Members will agree with
me and will defeat this rule.

Mr. MEEDS. Mr. Speaker, I yield 2
minutes to the gentleman from North
Carolina (Mr. ANDREWS) .

Mr. ANDREWS of North Carolina. Mr.
Speaker, I rise in support of this rule.
It is a good rule. Let me preface my re-
marks by saying that I, as a member of
tk_xe Committee on Education and Labor, -
did not support this bill when it was voted
on some few weeks ago, and about a year
ago when a bill of similar purport came
before the House, I opposed it. The reason
Idid so is the same reason that my prede-
cessor speaker has just indicated, or at
least primarily so, and th§t is I did not
favor the automatic entitlements for a
person who has simply worked in the
mines for 30 years, without any evi-
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dence whatsoever of his disability by
reason of the black lung disease. I would
not support it now in spite of my fond
friendship for the chairman as a chief
supporter, but an amendment as a sub-
stitute has been presented and will be
offered on the floor of the House to
modify the bill in a very major way by
eliminating those automatic entitle-
ments and thus making the bill such
that I can support it and I believe many
others of us will feel the same way when
it is explained in general debate on that
particular subject. Hence, I think it is
altogether possible when we bring the
bill and the substitute amendment be-
fore the body for its consideration that
it will be supported. I see no reason for
further delay. I am very much in sup-
port of the rule and as others to join
me in adopting it here today.

Mr. QUILLEN, Mr. Speaker, as I said,
I have always supported black lung
benefits, and with the agreement on the
elimination of the entitlements provi-
sion, I see no objection to the House
debating the measure on its merits.
Therefore, Mr. Speaker, I have no objec-
tion to the rule, and I reserve the re-
mainder of my time.

Mr. MEEDS. Mr. Speaker, I yield 3
minutes to the gentleman from Ilinois
(Mr. SIMON).

Mr. SIMON. Mr. Speaker, I shall be
very brief, but I do want to respond to
my friend and colleague, the gentleman
from Illinois, who, among other things,
said not one provision in this bill is
needed. It is very interesting that the
GAO has just come out with a report of
July 11, 1977, and on the front page here
it says, “Program to pay black lung bene-
fits to coal miners and their survivors”—
and in great big print—*improvements
are needed.”

He suggests that the coal companies
are now responsible for black lung pay-
ments, and they should be responsible.
But the Members should know the
statistics.

As of right now, the most recent statis-
tics I have seen, 108,000 coal miners
have applied for black lung benefits in
the past 4 years when the coal com-
panies are responsible. Out of those
108,000, the coal companies are paying
for 140 out of 108,000. They are responsi-
ble all right, and they would love to have
the law just stand as it is and not change
one iota.

The States’ coverage is ma.dequate..

Everyone agrees with that. To suggest
that we turn this over to the States is
suggesting no action for the coal miners.

Finally, on the appealability point that
the gentleman from Illinois has made,
that is a weakneess in the proposal that
is before us. It is going to be taken-care
of by amendment. It is not a legitimate
argument against the bill. Mr. Chair-
man, I hope we vote for the rule and do
1t properly, and then provide some bene-
fits for the coal miners.

Mr. MEEDS. Mr. Speaker, I have no
further requests for time. b

I move the previous question on the
resolution.

The previous question was ordered.

The SPEAKER pro tempore. The Ques-
tion is on the resolution.

The question was taken; and the
Speaker pro tempore announced that the
ayes appeared to have it.

Mr. ERLENBORN. Mr. Speaker, I ob-
ject to the vote on the ground that a
quorum is not present and make the
point of order that & quorum is not pres-
ent. : '

The SPEAKER pro tempore. Evident-
ly a quorum is not present.

The Sergeant at Arms will notify ab-
sent Members.

The vote was taken by electronic de-
vice, and there were—yeas 306, nays 83,
answered “present” 1,--not voting 43, as
follows:

[Roll No. 465]
YEAS8—306

Addabbo Edwards, Ala. Levitas
Akaks Edwards, Calif. Lioyd, Calif.
Alexander Ellberg Lloyd, Tenn
Allen Emery Long, La.
Ambro English Long, Md
Ammerman Ertel Lujan
Andrews, N.C.. Evans, Colo. Luken
Annunzio Evans, Del. Lundine
Applegate Evaus, Ga. McCloskey
Armstrong Evans, Ind. McOormack
Ashley Fary McDade
ABpin Fascell McFall
AuCoin - Fenwick McHugh
Baldus Findley - McEay
Barnard Fisher Madigan
Baucus Fithian Mahon
Beard, R.I. Flood Markey
Bedell Florio Marks
Bellenson Flowers Marlenee
Benjamin Flyat Marriott
Bennett Foley Mathis
Bevill Ford, Mich. Mattox
Biaggl Ford, Tenn. Mazzoll
Bingham Fountain Meeds
Blanchard Fowler Moetcalfe
Blouin Fraser Meyner
Boggs Frenzel Mikva
Boland Fuqusa Milford
Bolling Gammage Miller, Callf
Bonior Gaydos Miller, Ohio
Bowen Giaimo Mineta
Breaux Gibbons

Breckinridge Gilman Mitchell, Md
Brinkley Ginn Mitchell, N.Y
Brodheac Glickman Moakley
Brooks Gonzalez Mollohan
Brown, Oallf. Gore Moore
Brown, Mich. Hall \ Mottl
Buchanan Hamfilton Murphy, Il
Burke, Fla. Hammer- Murphy, N.Y
Burlison, Mo. schmidt Murphy,
Burton, John Hanley Myers, Gary
Burton, Phillip Hannaford Myers, John
Butler Harkin Myers, Michael
Byron Harrington Natcher
Caputo Harris Neal
Carney Harsha Nedzi

Carr Hawkins Nichols
Carter Heckler Nix
Cavanaugh Heftel Nolan
Chappell Hightower Nowak
Chisholm Holland O’'Brien
Clausen. Holtzman Oakar

Don H. Howard Oberstar

Clay Hubbard Obey
Cohen - Huckaby Ottinger
Collins, nl. Hughes Panette
Conte Ireland Patten
Conyers Jaoobs Pattison
oorman Jeffords Pease
Cornell Jepkins . Pepper

- Cornwell Jenrette Perkins
Ootter Johnson, Oallf. Pickie
D’Amours Jones, Okla. Pike
Daniel, Dan Jones, Tenn. Pressler
Danielson Eastenmeier Preyer
‘Davis Kazen Price

de la Garzs Eemp Quillen
Delaney Eeys Rahall
Dellums Kildee Rallsback
Derrick Kindness Rangel
Diggs Eostmayer Regula
Dingell Krebs Reuss
Dodd Krueger Richmond
Drinan LaFalce Rinaldo
Duncan, Oreg. Le Fante Risenhoover
Duncan, Tenn. Leach Roberts
Eanly - Lederer

Eckhardt

Edgar Lehman
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Vanik
Vento
Volkmer
Walgren
Walsh
Watkins
Waxman
Weaver
Weiss
‘Whalen
White
Whitten
‘Wilson, Tex.
Wirth
‘wolft
Wright
Wylie
Yates
Yatron
Young, Tex.
Zablockl
Zeferett!

Pettis
Poage

Shipley
Teague
Vander Jagt
‘wampler
‘Wilson, O, H.
Young, Fla.
Young, Mo.

Rooney Spellman
Rosenthal 8pence
Rostenkowski 8t Germain
Roybal Btaggers
Runnels Stangeland
Ruppe Stark
Russo Steed
Ryan 8teers
Santini 8tokes
8cheuer Stratton
- Schroeder Studds
Schulgze S8tump
Seiberling Thompson
8harp Thone
Shuster Thornton
Sikes Traxler
S8imon Treen
8isk Trible
8kelton Tsongas
Skubitz Tucker
Slack Udall
8mith, Jowa  Ullman
Solarz Van Deerlin
NAYS-83
Abdnor Forsythe
- Anderson, 111,
Archer Goldwater
Ashbrook Gradison
.Badham Grasgley
Bauman Guyer
Beard, Tenn. Hagedorn
Broomfield Hansen
Brown, Ohio  Hillis
Broyhill Holt
Burgener . Hyde
Burleson, Tex. Ichord
Cederberg Johnson, Oolo.
Clawson, Del  Jones, N.C.
Cochran Kasten
Coleman Kelly
Collins, Tex EKetchum
Conable Lagomarsino
Corcoran Latta
Coughlin Lent
Lott
Daniel, R. W. - McClory
McDonald
Devine ‘Martin
TRAN Michel
Edwards, Okla. Montgomery
Erlenborn Moorhead,
Fish Callf.
ANSWERED “PRESENT’'—1
Batalis
NOT VOTING—43
Anderson, Flippo
Callf. Gephardt
Andrews, Goodling
N.Dak. Gudger
Badillo Hetner
Bonker Hollenbeck
Brademas Horton
Burke, Callif. Jordan
Burke, Mass. Koch
Cleveland McEwen
Crane McKinney
Dent anw
Dickinson
Dicks Mikulski
Downey Moffett

The Clerk announced the following

pairs:

Mr. Burke of Massachusetts with Mr.

Teague.

Mr. Brademas with Mr.

Maguire.

Mr. Shipley with Mr. Patterson 0f Oali-

fornia.

Mr. Murths with Mr. Roe.,
Mr. Moorhead Of Pennsylvania with Mr.

Mr. Dent with Mr. Moffett.
Ms. Mikulski with Mr. Bonker. -
Mr. Wampler with Mr. Flippo.

Mr. Dicks with Mr. Gudger.

* Charles H. Wilson of California.

Mr. Downey with Mr. Gephardt.
Mrs. Burke of California with Ms. Jordan.
Mr. Badillo with Mr. Moss.
Mr. Eoch with Mr. Anderson 0f California.
Mr. Hefner with Mr. Young of Missouri.
Mr.' Mann with Mr, Andrewe 0f North

Dakota.

Mr. Rose with Mr. Crane.
Mr. Cleveland with Mr. Goodling.
Mr. Dickinson with Mr, Hollenbeok.
Mr. Horton with Mr. McKinney.
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Mr. McEwen with Mr. Pursell. *
. Mr. Rudd with Mr. Young of Florida.

Mr. CONTE and Mr. WALGREN
changed their vote from “nay” to “yea.”

So the resolution was agreed to.

The result of the vote was announced
.as above recorded.

A motion to reconsider was laid on the
table”™ ..

BLACK LUNG BENEFITS REFORM
ACT OF 1977 :

Mr. PERKINS. Mr. Speaker, I move
that the House resolve itself into ‘the
Committee of the Whole House on the
State of the Union for the consideration
of the bill (HR. 4544) to amend the
Federal Coal Mine Health and Safety
Act to improve the black lung benefits
program established under such act, and
for other purposes.

The SPEAKER pro tempore (Mr.
Giam0) . The question is on the motion
offered by the gentleman from Kentucky
(Mr. PERKINS) .

The motion was agreed to.

IN THE COMMITTEE OF THE WHOLE

Accordingly the House resolved itself
into the Committee of the Whole House
on the State of the Union for the consid-
eration of the bill HR. 4544, with Mr.
McERAaY in the chair.

The Clerk read the title of the bill.

By unanimous consent, the first read-
ing of the bill was dispensed with.

The CHATRMAN. Under the rule,.the
gentleman from Kentucky (Mr. PERKINS)
will be recognized for 1 hour, and the
gentleman from Nlinois (Mr. ERLENBORN)
will be recognized for 1 hour.

The Chair recognizes the gentleman
from Kentucky (Mr. PERKINS).

Mr. PERKINS. Mr. Chairman, I yield
myself 15 minutes.

Mr. Chairman, first. let me state that
the issue to be decided will be on the
amendment in the nature of a substitute
offered by the gentleman from New Jer-
sey (Mr. THomMPSOR) and by the gentle-
man fram North Carolina (Mr. AN-
prREwS). I presume a substitute will be
offered for the Thompson-Andrews
amendment in the nature of a substitute
by our colleague, the gentleman from
Illinois (Mr. ERLENBORN).

Although I strongly support the com-
mittee bill, I will vote to have the
Thompson-Andrews substitute, as this is
the only way we will get meaningful legis-
lation in this Congress.

Mr. Chairman, we had hoped with the
passage of the black lung provisions of
the coal Mine Health and Safety Act of
1969 that the national neglect for the
unredressed suffering of disabled coal
miners had at long last been faced up to
and met, It was true then and, unfortu-
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nately, for many of the claimants for
pneumoconiosis benefits it is true now,
that the risk of death and disability
among coal miners is twice that of the
general population and higher than that
of any other occupational group in the
United States.

I came before the House again in 1972
because the 1969 black lung benefits pro-
visions were bogged down because of ex-
tremely harsh application of the deter-
mination of whether or not a miner had

.the disease or whether or not a miner

Nhad died from the disease. Unfortunately,
the state of medical knowledge as to the

.diagnosis of black lung is such that often
‘1t cannot be determined until an autopsy
_has been performed.

Not all lungs respond in the same
fashion to the inhalation of dust pa.rt;-
cles, some whose lung X-rays clearly evi-

" dence the disease to a disabling extent do

not appear to be disabled. The lungs of
others with a long history of service in
an underground coal mine produce only
inconclusive X-ray findings yet manifest
obvious respiratory difficulties and
render such miners unemployable.

The 1977 amendments- to title IV be-
come necessary first of all because jus-
tice needs to be done to disabled miners.
Secondly, the 1977 amendments are
necessary in order that a sound, long-
range plan may be established, payable
from the proceeds derived from the ex-
traction of coal, thus relieving the gen-
eral taxpayer from this burden.

Coal is important to our Nation’s
economy. Coal is an essential source of
energy for this Nation confronted with
a long-range energy need. The Nation
needs the production of coal, more
abundant in its energy-producing poten-
tial than the massive middle east oil
reserves, 50 as to be energy independent
of foreign sources.

Just as the Nation needs a sound en-
ergy policy recognizing our coal reserves,
it needs a sound safety, health and com-

pensation policy, not only for protecting .

the lives and limbs of miners who extract
it, but for compensating those and their
defendents who become exposed to the
disease-producing effects of the inhala-
tion of coal dust.

H.R. 4544 seeks simply to accomplish
these objectives, it does so by the follow-
ing changes in the law.

First of all, it creates an entitlement
for black iung compensation for the
anthracite miner who has been employed
in an underground mine for 25 years
or-more, and for bituminous miners who
have been so employed for 30 years or
more. Recent data show that 81 percent
of the claims involving miners involved
in the mining of coal for 30 years or more

have been allowed. Investigation by the .

Labor Standards Subcommittee shows
that many more miners aer obviously dis-
abled because of respiratory ailments
who have had similar periods of under-
ground employment are disabled from
employment by any objective standards
even though their claims for black lung
compensation have been denied.
Because of a strict and rigorous deter-
mination process established by both the
Social Security Administration and the
Department of Labor in the processing of
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black lung claims, claimants who are dis-
abled by any objective criteria are put to
lengthy examination, trial, rehearing,
administrative review and other proc-
esses in their claims determinations.
These procedures involve expense to the
claimant, all of which can be readily
eliminated by recognition of the fact that
service in a coal mine prior to the date
when the Federal law mandated safe
dust levels; if such service period was at
least 30 years in the case of a bituminous
miner and 25 years in the case of an an-
thracite miner, produced a respiratory
disease which at that point was disabling
and irreversible. Hence, the first major
change in title IV by the committee’s bill.

Under existing law, State worker’s
compensation benefits paid to a miner
as well as unemployment compensation
may be offset against Federal black lung
benefits. HR. 4544 would make these
offsets applicable only with respect to a
disability payment to the miner on ac-
count of pneumoconiosis. This provision
makes part B of title IV comparable to
the provisions of part C so that only state
benefits received due to an unrelated
condition may act to reduce Federal
benefits.

Often a miner who would under any
other circumstances be considered totally
disabled because of his pneumogoniosis
is forced to continue to work in a mine
in order to support his family because of
the administrative time in processing a
black lung claim and the doubt with re-
spect to the disposition of the claim by
the administrative agency. We sought in
the 1972 amendments not to have a
miner’s continued employment operate as
evidence of his possible employablility to
work against his claim for disability be-
cause of black lung. Despite the efforts
to eradicate this situation in 1972, claims
have continuously been denied solely on
the basis that the miner is or was work-
ing in a mine. and with no consideration
given to that fact as to the type of work
the miner was performing.

In this regard. section 4 of the bill pro-
vides that claims for benefits may not be
denied solely on the basis of employment
as a miner if: First, the location of such
employment has recently been changed
to a mine area having a lower concentra-
tion of dust; second, the nature of such
employment has been changed so as to
involve less rigorous work; or third, the
nature of. such employment has been
changed to employment which receives
substantially less pay. The act is further
amended by this section to provide that
a miner may file a claim for benefits
whether or not he is employed at a coal
mine at the time he files.

No administrative action demonstrates
more clearly the past administration’s
reluctance to carry out the intent of Con-
gress with respect to the compensation
of disabled miners than the practice of
taking an appeal of every administrative
law judge’s decision approving the claim
of a miner, but not requiring the review
of denials. Section 5 of the bill amends
section 413(b) of the act. Any decision
by an administrative law judge in favor
of a claimant may not be appealed or
reviewed except on motion of the claim-
ant himself.
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Section 6 of the bill adds new provi-
sions to the act requiring the Secretary
of Health, Education, and Welfare to dis-
seminate information to individuals who
are likely to be eligible for benefits and
who have not filed for a claim. Individ-
uals thus informed, if a claim is filed no
later than 6 months after receiving such
information, shall be entitled to have his
claim considered on the same basis as if
it had been filed on June 30, 1973.

Section 7 of the bill amends section
402(f) of the act to provide that the
regulations of the Secretary of Health,
Education, and Welfare relating to total
disability shall not provide more restric-
tive criteria for claims filed after June 30,
1973, than those applied before that date.
This amendment has been recommended
by the GAO in its report of July 11, 1977.

In many instances, despite affidavits
on the part of a widow or & miner as
to the miner's physical condition prior
to his death, in the case of & miner with
& long history of service in the mine,
claims have been denled even though
there is no medical evidence to contradict
this evidence of the diseased condition
of the miner.

Section 8 of the bill would provide that
such affidavits shall be considered to be
sufficient to establish that the maner was
totally- disabled because of pneumoconi-
osls or that his death was due to pneu-
moconiosis.

The committee bill also requires the

Secretary to accept X-rays of acceptable °

quality submitted by the claimant’s
physician except where the Secretary has
reason to believe that a claim has been
fraudulently represented.

Both the Department of Health, Edu-
cation, and Welfare and the Department
of Labor have established X-ray quality
control procedures under which Govern-
ment contract radiologists provide their
own interpretations of X-rays submitted
in connection with black lung claims.
This procedure has elicited deep resent-
ment among claimants, who believe
strongly that the Government readers are
utilized solely for the purpose of denying
claims.

There is little reason, as a matter of
policy, for the Government to interpose
panels of second-guessers, particularly
"where the original interpreter of a claim-
ant’s X-ray was a qualified radiologist.
The committee therefore intends that
this provision be retroactively applied to
denied and pending claims as well as to
new ones. If, in the case of a ¢laim by a
living miner, an X-ray is objectively de-
termined not to be of acceptable quality,
the Secretary shall request that another
X-ray be taken. Where fraud is sus-
pected, the committee expects that Sec-
retary to take such action as may be
appropriate, but he shall specifitally de-

scribe the reasons upon which this sus-.

picion is based.

The final major feature of the bill, Mr.
Chairman, involves the creation within
the Treasury of a trust fund into which
assessments on the mining of coal will
be paid, and out of which compensation
to miners disabled from pneumoconiosis
will be paid. This represents & change
from the existing law which anticipates
that for those States whose worker’s
compensation laws do not meet the
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standards prescribed by the law for rec-
ognition of the compensatory nature of
the disease nor the level of benefits, coal
producers would be covered by the Long-
shoremen and Harbor Workers Compen-
sation Act. Where no responsible em-
ployer could be found at the time the
claim was filed this could be the burden
of the Federal taxpayer.

The new provisions of H.R. 4544 cre-
ating the trust fund for the payment of

claims places the burden upon assess--,

ments levied upon each ton of coal mined
in all instances in which a claim may
arise due to disability because of pneu-

moconiosis. In the light of the fact that’

no S*ate worker's compensation law
meets the Federal standards at this time;
and 7 years has elapsed since this re-
quirement was written, this further
change in meeting future liabilities is
essential.

Mr. Chairman, I believe this legisla-
tion is urgently needed and deserves the
support of all Members.

The CHATRMAN. The time of the gen-
tleman has expired.

Mr. PERKINS. Mr. Chairman, I yield
myself 5 additional minutes.

I have before me a letter dated today
by the Director of the Congressional
Budget Office, Alice M. Rivlin. It says:

.. CONGRESSIONAL BUDGET OFFICE.
- Washington, D.C., July 25, 1977.

Hon. CarL D. PERKINS,

Chairman, Committee on Education and
Labor, House of Representatives, Wash-
ington, D.C. ’

DEAR MR. CHAIRMAN: As per the request of
your staff, the Congressional Budget Office—
given the following proposed changes: elimi-
nation of retroactlvity (Section 16(a) (2)),
of the 30 year irrebuttable presumption (Sec-
tion 2), of the removal of the current em-
ployment bar (Section 4), and of the prohi-
bition of appeals of decisions by Administra-
tive Law Judges (Section 5))—estimates the
costs of H.R. 4544 to be:

[In millions of dollars]

Section: 1978
8 e cm—cem——————————— 8.2
6 oo emm——— 5.8
7 ——re - 151.0
B(8) -- - . 6.5
B(C) memmocmcmmmmmmeeeceemmm————— *33.3
10 oo e e 10.0
14 oo e 4.8

B 17 D 119.6

!Includes 11.8, Part B and 89.2, Part C.
¢ Includes 5.8, Part B and 0.7, Part C.
¢ Includes 28.9, Part B and 4.4, Part C.

Of the $119.6. milljon in total 1978 costs,
$65.3 milltion are attributable to Part B,
$44.3 million to Part C, (both Parts B and C
costs represent new entitlement authority),
end $10.0 million in authorized funds. Based
upon this reestimate, the fiscal year 1978
costs to the trust fund established under
Section- 9 of this bill, would include the
$44.3 million new Part C entitlement plus
$27.0 milljon in llabilities under current law
for a total of $71.3 million.

‘This estimate replaces the one included in -

our letter of July 22nd which refiected &n
earlier set of assumptions provided by your
staff.

. If we can be of further assistance in this
matter, piease do not hesitate to contact us.

Sincerely,
AvLICE M. RIvLIN,
Director.

(Mr. PERKINS asked and was given
permission to revise and extend his re-
marks.)
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Mr. ERLENBORN. Mr. Chairman, I
yield myself such time as I may con-
sume.

(Mr. 'ERLENBORN. asked and was
given permission to revise and extend
his remarks.)

Mr. ERLENBORN. Mr. Chairman, I
rise in opposition to H.R. 4544.

‘Before explaining my reasons for op-
posing the bill, let me define some of

the terms that have been and .will be

used relative to coal workers’ pneu-

- moconiosis, ‘commonly known a$ black
Jlung.

Coal workers’ pneumoconiosis is really’
the condition of having coal dust accum-

‘ulate in the lungs. There is good medical

definition of this condition and of the
stage of this condition that could be prop-
erly-called a disease. :
" "There is nothing new about this. It was
well known to the committee in 1969. We
did extensive research prior to enacting
the legislation or reporting the legxslatlon
from our committee. .
The International Labor Organization,
which is now one of the constituent agen-
cies of the United Nations and actually
precedes the United Nations by many
years, going back to the days around
World War I and the old League of Na-
tions, has adopted definitions and cri-
teria years ago for diagnosing coal work-
ers’ pneumoconiosis. These are applica-
ble, understood, and utilized worldwide.
Coal workers’ pneumoconiosis has two
principal stages. Simple pneumoconiosis
under the ILO definition is determined
by the number and the size of what they
call opacities shown in the X-rays of the
lung. In other words it is a way of meas-
uring the amount of coal dust that has
accumulated in the lung of one who has
been exposed to the coal dust and in
whom such an accumulation has oc-

curred. Simple pneumoconiosis in the

ILO classification is not disabling to
any—to any—degree, not even a partial
disability.

It is the stage known as progressive
massive fibrosis where there are large
opacities, large accumulations, that the
condition really can be called a disease,
is disabling, and can become progressive
and compensable. -

“This was all known to the committee
in 1969. As I said, the committee, both
committees, in fact, the House and the
Senate in passing the legislation in 1968
took cognizance of the clear, undisputed
medical evidence, and we made only com-
plicated pneumoconiosis compensable.

That is a stage of this condition where
it could be called a disease and be either
partially or totally disabling. Of course,
as I mentioned in the debate on the rule,
in the conference the word “compli-
cated” was taken out of the bill as finally
passed.

1-opposed the conference report, made
a point of order against the conference

‘report as not refiecting the condition of

either the House or the Senate bill; but
the final result was that even simple
pneumoconiosis could become com-
pensable, although clearly, medically,
there is no evidence it was disabling.

In 1972 the first set of amendments to
this law was adopted.

I might say at the time with the active
aid of the coal mine companies, these
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amendments were adopted, because they
were about to be required under the 1969
law to take responsibility under part C.
‘Their responsibility under part C of the
act was delayed In the act of 1972. One
or two things that we had overlooked in
1969 that did need to be amended, diffi~
culties to be taken care of, were double
orphans which, unfortunately, have
been overlookéd. Where the orphan has
iost only the father, there was compen-
sation; but, unfortunately, in our defini-
tion we left out double orphans; so I
originally supported the bill then to take
care of these deficiencies; but the 1972
amendments went a lot further than
that. They absolved the companies of
the responsibilities for a greater length
of time.

- The gentleman from Kentucky (Mr.
PERKINS), by the way, was a sponsor of
that bill and absolved the employers of
responsibility for an additional number
of years and raade it simpler for those
who claimed the disease to prove thefr
claim and bypass good medical proce-
dures and evidence.

Additionaliy, it provided that one
could draw full social security disability
compensation and full coal workers
pneumoconiosis compensation at .the
same time; so we went from a single
compensation under black lung to double
compensation for the same condition.

Now, what do they want to do today?
Today under part C the coal mine em-
ployer is liable, if you can identify th
last responsible employer, .

My friend, the gentleman from Nlinois
(Mr. SrvoN) mentioned the large num-
ber of claims that have been filed under
part C, a very small number where the
employer is actually paying the com-
pensaticn. Certainly it sounded like s
great indictment of the program. What
the gentleman forgot to tell us was that
the vast majority, something like 90 per-
cent of the claims filed, have been un-
warranted claims and have been denied:
so this strikes out 890 percent of that
total number, because the people were
not entitled to any compensation. The
balance, a large number are in litigation,
and when it is resolved the coal mine
operator will have to pay all of the back
amounts as well, not just from the time
it is resolved; so what looked like a hor-
rible indictment of the program merely
is a statement of the fact that many
.unjustified claims had been filed, that
the Labor Department under the better
medical criteria that they are using, are
approving only about 20 percent of the
claims.

‘The National Science Foundation tells
us thet in the anthracite coal mine areas
of Pennsylvania only about 14.3 percent
after long-term exposure, only about
14.3 percent of the workers develop the
disabling stage of pneumoconiosis.

In the kind of arex that Mr. PErxINS
represents, the soft coal area, long-term,
30-year exposure, about 2.3 percent of
fhe peuple get the disabling stage of the
disease. And yet, over 60 percent of those
who filed claims under part B had their
claims approved and are now drawing
over a billion dollars a year from the
rederal Treasury,
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Oh, I remember so well in 19689 my
friend, the gentleman from Pennsyl-
vania (Mr. DENT), when I said that the
Social Security Administratioa had esti-
mated that about $355 million would be
the annual cost of the program, he
laughed and he said, “Why, if we gave
full compensation to every ex-coal miner
and a fur coat to every widow, it could

not cost more than $40 or $50 million.”*

It is now costing over $1 billlon a year
for part B, the Federal responsibility.

“What is the bill we have before us
now? If we have employer responsibility
under part C; if we have more than a
generous amount of claims being allowed
under the administration of part C, why
is there a bill hefore the House today?
Well, it is because Mr. Perrmns and
others from the coal mine areas thought
that there ought not be any medical
criteria for giving coal workers pneumo-
coniosis compensation, so they put in the
provision for entitlements-—work 25 or
30 years In the coal mines and every-
body, regardliess of whether he has or
not, is assumed that they have the dis-
ease and they get full compensation for
full disability.

To meake certain that there is no hard-
ship in drawing that compensation, this
bill provides that they can continue to
work full time in the mines. They are
not satisfied with allowing social secu-
rity disability and coal workers pneu-
moconlosis compensation simultane-
ously. The bill hefore us extends one
additional benefit: It would allow work-
ers compensation, as well as pneumo-
coniosts and social security disability, so
that three payments, if you will, for
total disability could be drawn by the
same person at the same time. Lt

Mr, PerkiNs very reluctantly today,
for the first time, has admitted that

_maybe entitlements cannot pass this

House, and has agreed that he will sup-
port an amendment to remove entitle-
ments. What does that leave us? 1t still
leaves the provision that allows work-
man’s compensation to be drawn simul-
taneously with these provisions. It still
leaves the provision that current em-
ployment is no bar to recetving compen-
sation. It still provides that a very ex-
pensive notice program to seek out and
glve notice to every ex-coal miner is in
this program—a couple of million
dollars in itself. .

By the way, most of these people have
had ‘their claims filed once, and then in
1972 all the old claims were reprocessed.
Now, for the third time, all of the old
claims, when this bill is passed, will be
opened up.

Mr. PERKINS. Mr. Chairman, will the
gentleman yield?

Mr. ERLENBORN. I did not interrupt
the gentleman when he was proceeding.

Mr. PERKINS. The gentleman had
that opportunity.

Mr. ERLENBORN. I would yield to the
gentleman when I have reached the con-
clusion of my remarks.

Mr. PERKINS. When the gentleman
made an incorrect statement, he could
yield to me. :

Mr. ERLENBCRN. I yield briefly.

Mr. PERKINS, All right. There is no
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provision..Qur substitute clearly elimi-
nates any coal miner fromm working and
drawing benefits.

Mr. ERLENBORN. The substitute does
that, not the committee bill.

Mr. PERKINS. The sukstitute does.

Mr. ERLENEORN. I thank the gentle-
man for his contribution. As of now, I
Lave not seen a substitute. We were told
it was going to be in the Recore last Fri-
day. I am told on the fioor tedey for the
first time that there is a substitute, fi-
nally. I am not certain who i{s going to
ofier it, and I have never seen it. I thank
the gentleman for finally giving us some
idea what it is.

Mr. PERKINS. The substitute of the
gentleman from Illinois has not been put
in the RECORD.

Mr. ERLENBORN. It was put in the
REcorp last Friday. I beg to differ with
the gentleman. It was introduced as a bill
last Friday, and it was put in the Recorp
under the amendment section.

Mr. PERKINS. Mr. Chairman, the
Thompson-Andrews substitute will be
put in the Recorp for the gentleman to
read, and I will ask the gentleman to read
it carefully.

Mr. ERLENBORN. I thank the gentle-
man for finaliy letting u: knew what it is.

Mr. Chairman, to ge on with the pro-
visions of this bill, one thirz the gentle-
man has not agreed to rer:ove, so far as
I know—and the gentizman can azain
correct me if I am wrong—is a death
benefit which will be given, not based on
any stage of pneumoconiocsis. If a coal-
worker dies in a mine after 17 or more
years of work in the mine. the widow wili
recelve pneumoconiosis compensation,
even though the coal miner had no coal
dust In his lungs at all. There is no re-

- quirement that there be any stage of the

disease. Compensation for disability will
be given based only on the fact that in an
accident the coal miner dies and the coal
miner has a certain number of years of
work in the coal mines, the widow will
receive automatic compensation.

Mr. Chairman, I am no% going to go
Into the cost of this program, because if
the compensation is justified the cost
would be justified. I am not, going to even
suggest that this House would be stingy
with the dollar to deserving people who
were disabled, beceuse that is not the
case. It is not the case under the current
condition of the law. Many people who
are not disabled are drawing bensits,
and I am firmly convinced that no one
who really had disabling pneumoconiosis
has ever had his clai:z denied. We con-
stantly hear the claim made that there
are those who had pneumoconiosis who
did not get compensq;ion. I submit there
is no one who is ‘disabled by pneu-
moconiosis who did not get compensa-
tion. But, technically speaking, there
may be someone in the first stage, simple
pneumoconiosis, who is not at all dis-
abled, who was denied; and properly so.
They should not get compensation. But in
an attempt to confuse the listener, the
supporters of this bill will say that many
people had pneumoconiosis and their
claims were denied, that when they died

" an autopsy proved that they had

pneumoconiosis.
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I have heard by friend, the gentleman
from Kentucky (Mr. PERKINS), say time.
and time again that 88 percent of coal
miners have pneumoconiosis. I just do
not think that we have ever had the so-
called autopsy report that he referred
to before our committee that would
prove that that number of coalworkers
had pneumoconiosis. Certainly - that
number is not disabled as a result of hav-
ing pneumoconiosis.

Mr. CARTER. Mr. Chairman, will the
distinguished gentleman yield?

Mr. ERLENEORN. I yield to my col-
league, the gentleman from Kentucky
(Mr. CarTER), who represents a very fine
local riining area and who is a well quali-
fied physician.

Mr. CARTER. I thank the gentleman
for yielding.

Mr. Chairman, 1 ask my friend; the
gentleman from Illincis (Mr. ERLEN-
BORN). where in the consideration of
this matter did he ever hear me say that
85 percent of the coal miners had pneu-
moconiosis? I do not rccall ever having
said that.

Mr. ERLENBOEN. No. The.gentleman
from Kentucky (JJ4r. PERxIns) is the
Member I had r«ference to.

Mr. CARTEK. { Ir:lieve the gentleman
mentioned my name.

Mr. ERLENBORN. ¥ am sorry if the
gentleman ever understood me to say
that, and I would 50 zorrect the RECORD.
It was the gentleman from Kentucky
(Mr. Perxins) whom I had reference to.

Mr. CARTER. Mr. Chairman, I thank
the gentleman for yielding, and if he
will permit me 1o continue, let me say I
am familiar with mining. Since 1970 we
have had three disasters in our area.

Or: the 30il. of-Deceraber 1970, 38 men
were killed at Hyden, Ky. I was there
. that night. I saw them taken out, and I
kncwn what it is to see their bodies black
and blistered. I know what it is to see
theiv families there waiting for them. I .
saw trze same thing at Scotia."I was there
when that happened. I was there with -
Governme:ns inspectors, and I saw them.

T wouid sey to my dear friends that
tnis is 8 raost hazardous occupation.
Every time those miners go down into
the ground, most of them have the Mas-
tor with them. They are Christian people,
they are good people.

Mr. ERLENBORN. Mr. Chairman, I-
thank the gentlsman for his contribu-
tion. I agree with the gentleman from
Kentucky (Mr. CarTER), it is & hazardous
occupation.

People arc killed in the coal mines,
people are maimed in the coal mines, and
people receive injuries in the coal mines
for which thzy should be compensated.
They should be compensated for death
or injury, and their families should be
compensated. But to continually year
after vear use this emotional appeal to
justify disability compensation to those
who suffer no disability does a disservice
tc tha people of the United States whom
we represent. .

Mr. PLRKINS. Mr. Chairman, will the
gentleman yield? )

Mr. TRLENBORN. Mr. Chairman, I
will nict yield at this time. I would like
to conclude and not use up any more
time of the House than Is necessary.
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Let me say there is one last provision
of this bill to which I want to refer, and
that is ‘the trust fund for payment of
claims in the future.

‘This will set a very, very bad precedent
for compensation of industrial disease
and workers’ injuries. For the first time
we are going to have a permanent Fed-
eral program for the compensation of a

" Federal disease. If it is justified for coal

miners, it is justified for the textile work-
ers, for the asbestos miners, and for every

other occupation that is hazardous. We °

will set the precedent for not only.fed-
eralizing the workers’' compensation pro-
gram but also for having separate trust
funds ‘for each disease. We will have
varying criteria, possibly even varying
compensation. We ought not to do this.

Finally, let me say that I would like to
help the original sponsors of thislegisla-
tion fulfill their promise to this House
that was made in 1969 to make this a
temporary program to be responsible at
the Federal level for old claims in situ-
ations where we cannot identify the re-
sponsible employer. I answered the gen-
tleman from EKentucky (Mr. PerrIns). I
answered his challenge about taking care
of these old claims.

I am going to offer a substltute bill
that will'make it a total Federal respon-
sibility for all claims filed up until the
present time and for the next year. Any
one of these workers with a justified
claim that is based on service years ago
can get his claim filed and paid by the
Federal Government. At the end of that
year the Fedeéral program will termi-
nate, and coal workers’ pneumoconiosis
will be compensated under workers’
compensation laws. -

This was the promise that was made
to us. This is the promise that -has al-

ready been violated in the 1972 amend- -

ments, and this is the promise that ought
to be fulfilled. With the help of the
Members of this Congress, we can see
that those promises that were made to
us -and were the basis for our action in

"adopting the program 8 years ago are
kept.

‘I entreat the Members to support the
Erlenborn substitute when 4t is offered.
I hope that it will be adopted. If it is, we
will do full equity to coal miners and
their widows and families, but, also im-
portantly, we will do equity to the tax-
payers-of the United States and do equity
to other workers, who ought to be treated
the same way, because they are entitled
to equal treatment.

Mr. Chairman, I yleld back the bal-
ance of my time.

Mr. PERKINS. Mr. Chairman, I yield .

such time as he may consume to the
distinguished gentleman "from Xlinois
(Mr, S1MON) .

Mr. SIMON. Mr. Chairman, I suppose
the most fundamental question is, .How
important is coal to this Nation?

If we comeé to the -conclusion that the
President is right and that we have to
move to place greater reliance on coal,
then we had better provide justice for
coal miners. Coal miners are an unusual
breed, I think in large part because they
live with hazard. It is the most hazardous
msajor occupation in the Nation, even
aside from pneumoconiosis, whether one
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d:ztermines that in terms of fatalities or
injuries.

_Mr. Chairman, the only thing I can
compare to the hazards which coal min-
ers face is the time when I was in the
Army where, again, we faced hazards and
we had frank talks.

Mr. Chairman, if we expect the coal
miners of this Nation to produce the en-
ergy this Nation needs, we should not do
it at the expense of the health and breath
and blood of those coal miners. '

My friend and colleague,.the gentle-
man from Illinois (Mr. ERLENBORN), has
said, if I quote him correctly—and he
may correct me if I did not write this -
down accurately; I do not have the skilis
that our reporters have—that—.

‘No one who has ever been disabled by
pneumoconiosis has been dented.

Mr. Chairman, it is very depressing to
me to go into my district and to talk to
those people who have to sleep at night
under an oxygen tent, and yet have been
denied benefits.

I we look at the statistics under part
C—the ones who have.filed during the .
last 14 years—-Mr. Chairman, 108,972
coal miners have filed for black lung
benefits, and the companies are paying
for 142 claims.

Mr. ERLENBORN. Mr. Chairman will
the gentleman yield? :

Mr. SIMON. I will yield briefiy to- my
colleague, the gentleman fmm Tlinois
(Mr. ERLENBORN) .

Mr. ERLENBORN. Mr Chadrma.n,
thank the gentleman for ylelding. -

I think the gentleman was absent from
the fioor when I commented on his use
of these figures earlier in the debate on
the rule.

. How many of those 108,000 claims have
been denied, I ask the gentleman? ]

Mr. SIMON. I would state to the
gentlema.n 45,689 have been denied.

ERLENBORN. How many- have
not yet been determined?

Mr. SIMON. Some 49 000 have not
béen determined.

Mr. ERLENBORN. How many are on
appeal? ' -

Mr. SIMON. Mr. Cha.irman since I
have the time here, if I may respond to
the gentleman’s question, of those who
were denied, the GAO report points out
very clearly that many of those should
be receiving benefits.

We need, of course, changa in the law
so that they can receive benefits.

If I may get back to my point. Mr-
Chairman, the gentleman claims that no
one who is rea.lly .disabled .has been
denied.

Mr. ERLENBORN. Mr. Chairman, will
the gentlemian yield?

Mr. SIMON. I will not yield at this
point any further, with all due respect.
to the gentleman. . .

Mr. Chairman, one cannot walk down
through a coal mining community in my
district or in-the district of the gentle-
man from Kentucky (Mr. PERKINS) Or

that of our.colleague, the gentleman from

-Alabama, without rinning into people
who are ini desperate straits. Either they
‘have something severely wrong with
them or -they are the greatest actors in
the world, and I do not believe that. -
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They need help, and right now our

programs do not give them that help..

Mr. Chairman, the Federal Govern-
ment picks up not quite 4,000 of those
108,000 cases because they cannot find
the employers; but that means that 97
percent of those who believe that they
deserve black lung benefits are denied.

Mr. Chairman, the gentleman made
reference to the autopsy report. Un-
fortunately, I do not have the report
here, but I have the committee report,
95th Congress, 1lst session, with the
graphs on page 34, which I am sure the
gentieman can refer to. If the gentleman
will check it, it shows that of 400 coal
miners autopsied after having been in

- the coal mines from 16 ‘to 20 years, just
.under 80 percent had pneumoconiosis.

When you go from 21 to 25 years it is
in excess of 80 percent. How one can gibe
those figures with'the statement made by
the gentleman from Illinois (Mr. ERLEN=-
BORN) I just do not know. .

A couple of other minor points: One is
the workmen’s compensation, he talks
about those who can collect both work-
men’s compensation and black lung ben-
eflits. I think our colleague should knéw
you can collect both if you lose an arm,
or have some other injury not related to
black lung. You cannot collect beth
workmen’s compensation for pneumaco-
niosis and black Iung benefits. Let there
be no misunderstanding on that portion
of it.

The substitute prevents the rare case
that the gentleman referred to where
somebody can be actually working and
receiving nenefits. The reason that is in
the bill is that there are some people
who have been working and drawing
benefits who are given a special job—
such as in. an office. But even that is elim-
inated in the substitute. The automatic

entitlement is eliminated. I hate to see-

it eliminated. I believe the bill as origi-
nally introduced is better. No coal miner
is going to quit working if he is in good
health. He is living in a community where
there are no other jobs and to quit and
draw about 16 percent of your wages in
order to get black lung benefits, you just
do not do that.

I asked Mr. Carl Bagge, one of the
representatives of the coal operators, “If
tomorrow you could retire and get 16
percent of your present salary, would you
do it?” .

And there was silence for a moment,
and he finally figured it out and numbled
an answer. But he lives in a community
where there are all kinds of jobs. Also he
has executive ability. But when you are

talking about a coal community and you’

are 55 years old and you have worked
in the coal mines and have lived in that

community where there are no other-.

jobs, what do you do? You work in the
coal mine or nothing.

I believe we have to recognize the need
for justice here. I hope we can move
ahead with this legislation.

Mr. BUCHANAN. Mr. Chairman, will
the gentleman yield? ’

Mr. SIMON. I yield to the gentleman
from Alabama.

Mr. BUCHANANM. Mr. Chairman, I
thank my colleague, the gentleman from
Ilinois (Mr. SimoN), for yielding to me,
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and I would like to associate myself with
his remarks, and to respond to some of
them.

He compared his own experience i:1 the
military service to that of the coal riiners
in terms of the degree of hazard invoived
in the work. Let me say that there is
not a congressional district in the United
States that does not benefit from the
hazards that are undertaken, from the
risks that are run in the work that is done
by the-coal miners, no matter whose dis-
trict it may be. All of the people of the
United -States benefit from the work of
the coal miners and rely upon them to
help meet our vital energy needs. Just as
we all benefit, whether we have soxs, or
not, from those who fought for our coun-
try in time of war.

I hope the Members of this House will
understand the true situation. These
Members who have coal mining areas in
their congressional districts know from
their own casework the reality and the
need of those coal miners who have not
been deemed. to qualify under the present
law. .

We are all aware as Members of the
House of Representatives that in-addi-
tion to our legislative responsibilities we
do have a certain ombudsman function,
and when someone in the gentleman’s
district or in my district needs help and
is upset by the giant bureaucracy of this
Federal Government, often that citizen
will turn to the gentleman or to kis own
Congressman for aid and assistance. And

we know from the cases, the heartbreak-

ing cases of individual American citizens,
the need that exists for this legislation as
represented in the Thompson substitute.
The gentleman and I would like to zee
something stronger done than that.

I hope that our colleagues will under=
stand this is not just our fight; it is the
fight of all Americans, all of whom hene-
fit from the work of our constituenis
who are coal miners. I hope that our col-
leagues tomorrow will stand up for the
rights of these people whose worl: is 30
important to all of the. people of our
country.

I thank the gentleman.

- Mr. SIMON. I concur in the statement
of my colleague. The gentleman from
Alabama (Mr. BUCHANAN) is one of the
most enlightened members of our Com-
mittee on Education and Labor. He is

" absolutely correct.

My colleague, the gentleman from
Ilinois (Mr. ERLENBORN), tziked about
the Federal Treasury being hit by this
thing; it ought to hit on coal; those who
benefit ought to pay. We are talking
about relatively minor sums. The Senatie
bill, for example, has a 1-percent tzx. The
Congressional Budget Office suggested
11 cents a ton on coal would take care
of the kind of provisions we have Iere.
We are talking about a very minor thing.
We are talking about getting cozl so Du
Page County, Ili., and Alabama, Tennes-
see, and everywhere else can get coal and
get energy. It should not be on the backs
of those coal miners that we impose the
kind of strictures that some peopie would
like to impose.

- Mr. ALLEN. Mr. Chairman, will the
gentieman yield?
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Mr. SIMON. I yield to the gentleman -
Irora Teanessee. :

Mr. ALLEN. I thank the distinguished
gentle.nan from Nlinois for yielding.

As & matter of information and to en-
lighten this Member, if a miner, let us
sa¥, 50 years of age should be declared
totaily disabled from black lung, what
would be his benefits?

Mr. SIMON. His benefits are one-half
of the G-2 salary of the Federal Govern-
nieni. It amounts to between $200 and
$405 per month, I believe. I can be cor-
rected here.

Mr. PERKINS. Mr. Chairman, will the
gentleman yield?

_ Mr. SIMON. I yield to the gentleman
irom Kentucky.,

Mr. PERKINS. I thank the gentleman
for yielding. :

The gentleman is right. His calcula-~
tions are absolutely correct. For a miner
or survivor, it presently is $205.40. With
one dependent it would be $308.10. With
two dependents it would be $359.50. With
three or raore dependents, it would be
$419.80. The amount payable to miners is
50 percent of the amount payable to 2
totally disabled employee in GS-2, as the
gentleman stated. The increases are the
same a5 provided in the social security
law.

M. ALLEN. Mr. Chairman. if the gen-
tleman will yield further, how does this
cempare on the average with the wages
and earnings of a coal miner?

Mr. SIMON. On the average it works
out to about 16 percent. What a miner
gets in black lung benefits is about 16
percent of what he would get if he were
working.

Mr. ALLEN. So that if he is totally dis-
abled and has to quit work, he takes ap-
proximately an 84-percent cut in com-
pensation of money that he will have to
support his family.

Mr. SIMON. That is correct.

Mr. ALLEN. I thank the gentleman.

Mr. SIMON. I think the point the gen-
tleman is making is extremely important,
because to say this is an sttractive opnor-
tunity just is not true. None of us wants

"50 take an $4-percent cut in salaryv.

Mr. EENNETT. Mr. Chairman, w:ll (hie
gentleman yieid?

Mr. EIMON. I yield to the genilen:an
from Florida, who is one of the rnost dis-
tinguished Members of this body. .

Mr. BENNETT. I thank the gentleman
for yielding.

. The reason I want to ask this question
is because of what has heen said here be-
fore. Does he also get social security at
the same time?

Mr. SIMON. The guestion is, Does he
also get social security at the same time?
He can. It depends on the situation.

Mr. BENNETT. Of course, that amount
of money would depend upon what his
income would be. s0 the gentleman can-
not give me a doilar figure.

Mr. SIMOWN. That is correct. In some
cases ne would not be eligible for social
security.

Mr. ZEFTEL. Mr. Chairman, will the
gentleman yield?

Mr. SIMON. I yield to the gentleman
from Hawaii.

Mr. HEFTEL. T thank the gentleman
for yielding.
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We have captured the imagination of
much of the world today and the irri-
tation of much of the world, I might add,
because the President keeps talking
about human rights. I know of no group
of citizens working in a single industry,
coal mining, whose human rights are
more abused because of the nature of
what have been the working conditions
of those mines. Even today the working
conditions are not such that one would
want to have any member of his family
working in those mines. We know that
we are degrading the health and the life
expectancy of every human being- who
works as a coal miner.

To say that there is something un-
reasonable about a compensation for
what has been done to human beings in
providing coal for this country is simply
contrary to every facet of human rights
that we talk about. The amount of mon-
ey involved when we add social security
is stil! barely enough to live on, but it is
not a case of what it takes to live on. It
is a case of the state of health, the state
that physically one is left in because he
worked in those coal mines, and medical-
ly we cannot argue those facts. We can
demonstrate it just by the condition of
the lungs of any miner who has worked
as little as 10 years in the mines.

So I hope this august_body will not
talk about the Treasury and dollars but
simply human rights and the responsi-
bility to improve those mines if we want
to go back in and aggressively continue
coal mining in this country.

Mr. SIMON. I commend my colleague,
the gentleman from Hawaii, for that sen-
sible and sensitive statement.

Mr. ERLENBORN. Mr. Chairman, I
vield 10 minutes to the gentleman from
Kentucky (Mr. SARASIN) .

(Mr. SARASIN asked and was given
permission to revise and extend his re-
marks.)

Mr. SARASIN. Mr. Chairman, I would
say to all 11 of my colleagues, of the 435,
who have decided to take the time to
share in this important debate—and at
the last count there were only 11 Mem-
bers on this floor and I frankly find that
rather disgraceful, We are speaking
about the possibility of spending mil-
lions of dollars on this program—a pro-
gram that should have been brought out
around Thanksgiving because it is the
biggest turkey ever to fiy from the Rules

Committee, from the 3d fioor to the 2d

fioor into this Chamber.

If we were talking about compensa-
tion for illness, that would be one thing,
but we are not. A

If we were talking about paying
miners for the severe disease of compli-
cated pneumoconiosis, that would be one
thing, but we are not.

We are talking here about- paying
miners here for spending z number of
vears in the mine. Even if a substitute
is offered—and we have yet to see the
substitute which eliminates the entitle-
ment section—apparently of paying sur-
vivors of miners who are killed or in-
jured in & mine accident totally un-
related to pneumoconiosis on_the basis
of the presumed fact under this law that
the miner had pneumoconiosis.
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At this point I ask the chairman of
the committee, the gentleman from
Kentucky (Mr. PErgINs), if the entitle-
ment after 17 years has been removed.

Mr. PERKINS. If the gentleman will
yield, that particular section hac- not
been removed and we think it is justi-
fiable in every respect. There are & lim-
ited number of cases of widows of miners
who were killed in accidents & long time
ago and the widows are receiving very
inadequate pensions under State work-
men’s compensation laws. It seems equi-
table to me and to the committee to pro-
videtil benefits in these cases of genuine
need. :

Mr. SARASIN. If I may reclaim my
time, that is; with all due respect, absurd.
There is no way we can justify it. We are
right back to the entitlement question
again. There is no way we can justify
the payment, which is supposedly a pay-
ment because of a severe illness, on the
basis of the time spent in the mines. It
would be my assumption that the re-
moval of this entitlement section would
be in agreement with that statement,
and yet here we are.

Mr. PERKINS. Mr. Chairman, will the
gentleman yield further?

Mr. SARASIN. I yield to the gentle-
man from Kentucky.

Mr. PERKINS. Mr. Chairman, the
question of human rights has been raised.
Few compensation laws in this country,
none of them so far as coal mining is
concerned, are adequate. I think if we
have any sense of justice and want to do
something that is equitable, we have &
right to presume from all the studies that

have been made that an individual who

has worked in the mine in excess of 15
years has some form of pneumoconiosis.
The high percentage do.

And if we are going to just turn our
backs on those few cases, those few
widows in this country, the hundreds
of widows in this country who are in-
volved, and say to them that because
their husband recejved some workmen'’s
compensation we are not going to give
the widows any other benefits, that is
wroneg.

We thought it was nothing but equi-
table to provide something after 17 years
to that widow.

Mr. SARASIN. Mr, Chairman, I thank
the gentleman for those comments, but
again I would say there is no way we
can justify this arbitrary decision, say-
ing that after a certain number of years
in the mines.an individual who has ttge
misfortune to be killed in a mine acci-
dent should be paid on'the basis of black
lung disease. T

We are saying that the individual who
died had pneumoconiosis. That, in fact,
has not been established. It certainly is
unjustified to try to make that connec-
tion on the basis of time when, as a mat-
ter of fact, only 60 percent of the miners
in the anthracite region come down
with any form of pneumoconiosis and
out of that 60 percent, 14.3 percent nave
the progressive massive fibrosis, which
is the serious and disabling form of pneu-
moconiosis.

One can have black lung disease.if he
is an elderly resident of New York City
or any other large city. They have black
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lung, too; but we are not paying those
people. This is & dangerous precedent we
are setting.

Mr. PERKINS. Mr. Chairman, will the
‘gentleman yield?

Mr. SARASIN. I yield to the gentleman
from Kentucky. :

Mr. PERKINS. Mr. Chairman, let me
say to the gentleman, that I do not be-
lieve that we are setting a precedent by
this legislation. Coal is unique. The Fed-
eral Government, unlike other mining
and other industrial activities, has taken
a special interest in coal, not only in its
production, but also in the safety and
welfare of the miners involved in the
coal mining process. Because of this, I
believe that the Federal Government has
a unique obligation to the coal miners
and this should not be and cannot. be a
precedent for the treatment of other oc-
cupational diseases. I will say that the-
committee through its Compensation,
Health and Safety Subcommittee has had
under review and study for the past sev-
eral Congresses State workman’s com-
pensation laws and the whole question of
industrial diseases but no clear pattern
or policy has developed for these matters.

Mr. SARASIN. Mr. Chairman, I decline
to yield further. :

Mr. PERKINS. Most people are suffer-
ing from some form of pneumoconiosis
after 11 years in the mines.

Mr. SARASIN. Mr. Chairman, I am re-
luctant to take my time back from the
chairman; but I would point out that in’
those other areas of the country, I gave
the figures for anthracite. In Appalachia
there is less than 30 percent of all coal
miners that have any form of pneumo-

- coniosis and out of that, 2.1 percent have
the severe disabling disease.

If we are going to pay -people for hav-
ing a disabling disease. Let us see if they
have it. Let us not jnvent presumptions.
Let us not create fictions and automat-
ically say that you have something you
do not have, or if you die because you got
hit by a truck, somehow you should be
paid on the basis of black lung disease.

We are establishing here, if we take
any of this bill, the substitute or not, a
very dangerous precedent for the future,
because to the coal workers pneumoconi-
osis is a respiratory disease, but it is not
the only respiratory disease that exists
out there. There are a number of others
as well. If we decide this is the pattern
the Federal Governnient is going to fol-
low in the future, we are in trouble. The
cost, according to the National Academy
of Sciences, is about $100 billion a year.

What are we doing for the people in
the cotton mills, the asbestos workers, the
hard-rock miners. the coke workers and
the steel workers? Thex are all subject
to a wide variety of diseases. too.

Silicosis. berzlliozis, aluminosis, tale
pneumoconiocsis. and so forth. These dis-
eases can be azgravated by the individ-
ual himself. Inn anw of these cases, if the
indiviaual hianpens 0 smoke cigarettes.
he is helving his ciances of coming down
with a disabling aisease..-If we accept this
legislation, ignoring medical evidence,
ignoring medieal fact. and simply saying
that we can handie this on the basis of
affidavits, on the basis of time in the acei-
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dental situation, and preventing govern-
ment from doing what it ought to be
doing: that is, to make sure that the indi-
vicdual putting in’ the claim in fact has
the clisease.

Ve do not let the employer appeal;
we do not let the fund appeal; we will
not let anybody re-read X-rays. We
create all of these presumptions in the
name of paying for this disease which
very, very few coal miners actually come
down with. I am not going to say, do not
pay the disabied. If we have people with
progressive massive fibrosis, let us pay
them.

The CHAIRMAN. The time of the gen-
tleman from Connecticut has expired.

Mr. ERLENBORN. Mr. Chairman, I
yield 3 additional minutes to the gentle-
man from Connecticut.

Mr. HEFTEL. Mr. Chairman, will the
gentleman yield for a moment?

Mr. SARASIN. I yield.

Mr. HEFTEL. I appreciate that.

The medical evidence shows that of -

400 autopsies, where the miner had
worked for 21 years, over 90 percent had
black lung disease.

Mr. SARASIN. The evidence that the
gentleman refers to is on page 34 of the
report. I would point out that only about
10 percent of the people he talks about
had progressive massive fibrosis. That is
the disabling disease. As I.said earlier,
you can get black lung disease if you live

in New York City. It is the ingestion of .

pollutants in the air. Black lung is a legal
term, not a medical term. One can find
that in New York City or in any of the
major industrial cities, but to equate it
with respiratory failure or disability, is
‘erroneous. ‘ :

Here we are, saying that we are gomg
to pay everyone.

Mr. SIMON. Mr. Chairman, will the
gentleman yield?

Mr. SARASIN. I y:eld to the gentle-
man from Illinois.

Mr. SIMON. If I may differ with the
gentleman, if he will look at that graph
on page 34, he will see that three of the
four categories there are coal workers
pneumoconiosis. One is listed severe, one
" moderate, and one mild, but it can by no
stretch of the imagination be compared
to walking down the streets of New York
City or Washington.

Mr. SARASIN. I point out to the gen-
tleman that coal workers pneumoconio-
sis is determined on the basis of opaque-
ness of the lung. That same opagqueness
is found in the lungs of people who live
in major industrial cities. The mild or
simple pneumoconiosis is not disabling.
It does not cause a problem. There is no
shortness of breath, and the individual is
not denied the opportunity to work All
these things do not exist.

So, here we are, saying that no matter
what part of this problem you might
have, you are eligible for these benefits
which "are designed to take care of the
individual who cannot ‘work and cannot
breathe very well. We are distorting the
original intent of this Congress.

Mr. SIMON. To assume, as the gentle-
man from Connecticut has, that only se-
vere pneumoconiosis -is disabling, is sim-
ply contrary to fact. Pneumoconiosis is a
condition of the lungs-that is disabling,
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that can be disabling at any stage of the
disease, as studies show, and if we fail
to recognize that, we fail to recognize
something very fundamental.

Mr. ERLENBORN Will the gentleman

, yield?

Mr. SARASIN. Iyield.

Mr. ERLENBORN. I thank the gentle-

man for yielding.
- What the gentleman from Illinois (Mr.
SiMoN) just said is just totally inaccu-
rate as far as every bit of medical evi-
dence before our committee.

The CHAIRMAN. The time of the gen-
tleman from Connecticut has again-ex-
pired.

Mr. ERLENBORN I yield 3 additional
minutes to the gentleman from Con-
necticut. -

Mr. SARASIN. I thank the gent]eman

Mr. ERLENBORN. Will the gentle-
man yield further?

Mr. SARASIN. Certainly. :

Mr. ERLENBORN. As I said in my ini-
tial remarks the international labor or-
ganizations established worldwide. ac-
cepted standards and stages 1, 2,
and 3. Simple pneumoconiosis, by
those standards, has no disability at-
tached to it whatsoever. It is only when
we get to complicated” pneumoconiosis
does it begin to get even partial disability.

-There has been this myth perpetuated
by those who seek the passage of this leg-’

islation that pneumoconiosis, or black
lung, is totally disabling.
Even the figures that we have in this

unpublished study that has been refer-'.

red to by the gentleman in the well and
the gentleman from Illinois (Mr. SIMON)
we know nothing about. This, by the way,
was put in as an attachment to the testi-
mony of a witness who never appeared
before the committee and was not sub-
Jject to cross-examination, the study was
not published, so we did not have an op-

. portunity to study that. It was just an

attachment by someone who had the
consent of the chairman to have the
testimony put in here. Even that does
not show that mild, moderate or severe
CWP is disabling or not. We do now
know. This is ITWO standards. Even
medical witnesses from the United Mine
Workers have the good sense not to
prostitute their professional reputations
by telling us that all pneumoconiosis was
disabling. They told us that all workers
in the cold mines, after being in there
for a certain number of years, as a social
matter ought to -get compensation.
Yes, they were for the entitlements, but
they never told us that in their profes-
sional judgment these people were dis-
abled. At least they had the good sense as
physicians, as professional people. not to
go that far. They said that socially it w as
desirable to give them payments.

Mr. SARASIN. I thank the gentleman

for his comments. I would-echo his re-'

marks. Certainly the chairman of the
committee just said it was. socially de-
sirable to pay people who were killed in
mine- accidents because other benefits
were not adequate. But let us not say
they have a disease which they did not
have. If we want to call it a social deter-
mination, let us call it a social determi-
nation. But let us not invent the disease.
If we do this, it will come back to haunt
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us. We will have the same problem with
asbestosis and byssinosis.

This is just a terrible vehicle to try to
use as a precedent to take care of the oc-
cupational diseases we are learning about
every single day.

This is our big problem. What do we
do tomorrow when a demand is made?

The CHAIRMAN. The time of the gen-
tleman from Connecticut has expired.

Mr. ERLENBORN. Mr. Chairman. I
yield 3 additional minutes to the gentle-
man from Connecticut (Mr. SARASIN) .

Mr. SIMON. Mr. Chairman, will the
gentleman yield?

Mr. SARASIN. I yield to the gentleman
from Illinois (Mr. SIMON) .

Mr. SIMON. I thank the gentleman
for yielding.

If I may, I would like to say that I
realize a term such as “disability” could
mean that one could get social security
disability when he goes beyond a certain
point. And there can be some question
about when one is disabled. There is no-
question, whether we use the term ‘“dis-
ability” or “disabled” or not, that when a
person has pneumoconiosis he has short-
ness of breath and he has problems.
Sometimes those problems are very se-
vere. They  do not come only under the
category of severe coal workers’
pneumoconiosis. )

Second, I would just like the RECORD_

to show that while there were some who
testified that there is no reason to pro-
vide these benefits, some medical wit-
nesses, there were also witnesses who
testified that it is a very severe problem,
that present laws are woefully inade-
quate. ] .
- Mr. SARASIN. Mr. Chairman, we are
back to the question of what is socially
desirable. And the fact that we are cre-
ating this vehicle to take care of a per--
ceived social need is an issue which will
really. come back to us when we look at
other diseases. I cannot stress this point
too much. We are going to have to face
the fact of occupational diseases in this
Congress. We are going to have to look
at the plastics problem. We are going to
have to look at the discoveries-which are
being made every day and ask who is
going to pay for those.

Is it going to be fair to attach some-
thing to an industry which also had no
knowledge of the severity of a disease?
Or even the possible existence of an oc-

-cupational disease?

Or are we going-to say that it shall be
social policy for the Federal Govern-
ment to pick up the tah for all these occu-
pational diseases?

If we do that, fine, but then let us only
pay the people who have such diseases.
We have not even gotten to that point
yet, but if we ever get there—and I have
no basic - objection to reaching that
point—let us only pay the people who
have the disease and find it disabling.

In the black lung provisions of this
bill, that is not what we are doing. Here
we invent a disease or a condition. and
we say everybody has it after a certain
time, and so we are willing to pay them
on the basis of that and in the face of
medical evidence to the contrary. I think
that is unreasonable, and I think this
precedent will come back to haunt us
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when we deal with other occupational
diseases in the future. .

On that basis, Mr. Chairman, since I
do not believe the substitute that will be
offered will be able to correct these defi-
ciencies in this “turkey,” I intend to vote
against it when the time comes.

Mr. Chairman, the very articulate,
reasoned, and logical statement by Con-
gressman ERLENBORN Should be sufficient
enlightenment as to the undesirability of
this legislation. However, the bill, HR.
4544, is such outrageous special-interest
legislation that I feel I must back him
up on his constant fight against such
type legislation as well as express my own
disapproval.

Although I was not a Member of Con-
gress when the original black lung legis-
_ lation was introduced and passed, I am
very aware of the express promises of its
sponsors that it was to be a “one-shot”
deal, limited in duration of Federal in-
volvement. I believe those -sponsors
should keep those commitments.
~ I am not here to tell you that coal-
mine work is not hard or that it is not
dirty or that at one time miners did not
work for low pay. All of that was true at
one time—but not all these emotional
appeals are true at this time. The work
is still hard, but a lot of it is done by
machines; the work will probably always
remain dirty and relatively dangerous;
and those are the reasons, along with the
fact that coal will be an increasing source
of energy, that the work will in the
future be relatively highly paid—from
$50 to $60 to $70 a day now. Therefore,
the historical and emotional arguments
that the “special compensation program”
of black lung benefits is needed to reward
the long suffering, long-ignored miners
of coa) who suffered disability while ex-
tracting the Nation’s energy cheaply are
no Jonger valid. Today, miners receive
good pay, they are protected by the
health and safety laws and regulations,
and have further been compensated for
their past sufferings by the federally
enacted black lung benefits program that
has awarded benefits to over 565,000
miners and survivors at a cost to the
taxpayer of over $1 billion a year.

Those miners whom the committee
promised to compensate for their past
sufferings for work-related respiratory
disability have been compensated—their
survivors have been compensated—and
liberalizations of the 1972 amendments
have allowed them and their survivors
benefits under a Federal program far
beyond anything imaginable under the
original 1969 bill.

The bill before us today—the bill you
are asked to support in the guise of im-
proving the black lung law—is totally
and completely inappropriate to the orig-
inal intent of the 1969 law—is totally and

completely inappropriate to the concept
of disability compensation—and is totally
and completely discriminatory as com-
pared to workers in any other occupa-
tion, dangerous, hazardous, dusty, or not.

How is this alleged compensation pro-
gram conceived by the public? Certainly,
we know that other workers who have
been exposed to occupational disease are
now learning that they have been ignored
in comparison to coal miners, illustrated
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by the demonstrations of textile workers.
But, the most telling example of how this
program is viewed is a recent article in
the Monthly Labor Review (April 1977)
published by the U.S. Department of
Labor, authored by John F. Burton, Jr.,
professor of industrial relations and pub-
lic policy, Graduate School of Business,
University of Chicago, entitled “Will
Workers' Compensation Standards be
Mandated by Federal Legislation?” In
speaking of preconditions for Federal in-
volvement, Professor Burton points out
that usually there must be a national
problem or concern. He goes on to say:

Sometimes, however, the geographical con-
centration of employees can lead to special
treatment. Most notable is the Federal black
lung problem which provides liberal benefits
to coal miners. The beneficiaries were largely
concentrated in eastern coal mining States
where the motional issue was used by several
infiuential Federal legislators. The costs of
the program, particularly in the early years,
were paid from Federal revenues. The black
lung program thus is & classic ezample of
pork barrel legislation, with benefits going
to a limited locale and costs spread widely
(p. 56) (emphasis supplied).

1If further liberalization of what is now
recognized to be a “pork barrel legisla-
tion” is allowed, I doubt whether this
Congress will be held in very high esteem.
As an example of how this current leg-
islation is viewed, an editorial by the
Washington Star dated March 23, 1977,
picks up in a one-sentence query three
of the most important points of my op-
position to this legislation. :

If this is passed, are we then going to offer
automatic government-guaranteed special
disability pension to workers in other indus-
tries whether or not they are disabled?

That quote correctly noted:

First. That this one-time disability
program will become a pension program
or retircment program for coal miners
only under this proposed legislation;

Second. That the Federal black lung
“pension” program will possibly serve as
2 prototype for future Federal involve-
ment in wnat was and is presently State
administered workers’ compensation pro-
grams; and

Third. That this type of special in-

‘terest legislation discriminates against

workers in other occupations who work
in equally dusty conditions or in other
hazardous occupations. It further dis-
criminates against workers who may be
equally disabled——or even those who are
somewhat disabled, since this legislation
would base benefits on years of service
and not disability. '

This legislation is totally contrary to
the concept of compensation based on
disability. To illustrate this-point, I di-
rect your attention to section 14 of H.R.
4544. This section would allow what has
heretofore been black lung disability
benefits from the Federal Treasury to
widows and other eligible survivors of
miners who had worked in the mines for
17 years and died as.a result of a mine
accident. This provision has nothing to
do with black lung. It has nothing to do
with disability. It has nothing to do with
coal dust. -

One more point that needs amplifica-
tion and that is the potential constitu-
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tional problem in section 5 of the legisla-
tion (as well as section 9 which prohibits
controversion of disability by either the
fund or the operator who may be liable
for payment of benefits). Section 5 pro-
vides that a favorable determination of
an administrative law judge cannot be
appealed or reviewed except upon the
motion of the claimant. This is totally
contrary to this Nation’s constitutional
concept of due process. It is certainly
contrary to the Administrative Proce-
dures Act. How the Committee on Edu-
cation and Labor or how this committee
could allow this legislation to come to the
floor for debate are questions I fail to
-understand as a conscientious legislator.

Mr. PERKINS. Mr. Chairman, I yield .
5 minutes to the distinguished gentle-
-man from Alabama (Mr. BEVILL).

(Mr. BEVILL asked and was given
permission to revise and extend his re-
marks.) ’

Mr. BEVILL. Mr. Chairman, I just
want to say that I rise in support of this
legislation. It does not, of course, contain
everything we had hoped for, but it is
certainly a step in the right direction.

I was born and raised in a coal mining
community, and I am very familiar with
the problems of coal miners. My father
was a coal miner. I do not think I have
ever seen a man who has ever worked il
the coal mines oppose black lung legisla-
tion.

One of the most pitiful cases of any
.kind that I have ever seen is that of an
old coal miner sitting at home with a
tank of oxygen that he has to have in
order to breathe and to sleep at night. He
probably worked 30 or 40 years in the
coal mines, and the company for which
he worked has no records.

In order to protect that man and to
give him some help and to show our ap-
preciation for the cogl industry, we must
pass this legislation. The coal industry is.
as the Members know, one of the only
two sources of energy that we have ex-
cept for oil. We talk about energy, and
all we have right now in this Nation that
is going to get us away from the greedy
oil countries is nuclear energy and the
coal industries. Just those two—that is
all we have. The importance of the coal
mining industry is being noticed more
and more, particularly in view of our
energy crisis. Therefore, it is very impor-
tant that the Congress act and be aware
of the problems that the coal miners of
our Nation face.

Coal mining is a most hazardous occu-
pation, and the lives-of coal miners are
limited because of the nature of their
work. I am very much in support of thiz
legislation. I only wish really that tixe
Congress could do more for the coal
miner than is set out in this legislation.

Mr. PERKINS. Mr. Chairman, I yield
such time as he may consume to the
gentleman from Michigan (Mr. Carni.

(Mr. CARR asked and was given per-

* mission to revise and extend his re-
marks.)

Mr. CARR. Mr. Chairman, I thank the
chairman of the committee and con-
gratulate the committee and its chair-
man on their diligent work.

I rise in support of this legislation. not
only for what it will do for the human
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beings who are contracting black lung
disease but for what it will do to speed
the process and the receipt of benefits
by miners in the just adjudication of
their claims.

I might point out to the chairman of
the committee that just recently in my
own congressional district we had a con-
stitutent come in for help, and we tried
to help the constituent process his claim
for black lung benefits. The process took
so long that before the benefits arrived,
this former miner died, and the autopsy
proved that he indeed had black lung
disease.

Mr. PERKINS. Mr. Chairman, I will
say to the gentleman from Michigan
(Mr. Carr) that what he points out is one
of the principal reasons for this bill. In
the processing of any of these claims we
have seen long delays. The average time
for processing is more than 600 days.

That is one of the principal reasons for

the legislation .that is before us today.
I certainly wish to compliment the
gentleman for his contribution.
Mr. CARR. Mr. Chairman, I thank the
gentleman.

Mr. Chairman, the Black Lung Bene-

fits Reform Act of 1977 would make
needed improvements in the black lung
benefits program. Few of us in this
Chamber "or across the country fully
comprehend the severity of black lung
disease, otherwise known as coal miners’
pneumoconiosis or the inefficient and in-
equitable administration of the current
black lung benefits program.

Notwithstanding our recent air pollu-
tion alerts in ‘Washington, D.C., we gen-
erally take clean air for granted. We do
not know what it is like to breathe coal
dust all day long. We can not fully ap-
preciate the physchological burden of
knowing that every breath progressively
and irreversibly damages the respira-
tory tract. '

From the first experience with a feel-
ing of a shotness.of breath to the diffi-
culty in walking long distances or climb-
ing stairs or small hills and eventually,
the spells of violent, painful, and suffo-
cating coughing, we do not fully realize
the impact of black lung disease.

Black lung disease also jncreases sus-
ceptibility to an ominous variety of other
respiratory diseases such as asthma,
bronchitis, or pneumonia. Finally, black
lung diseases can lead to heart failure
and premature death.

The tragedy of black lung disease is
magnified by the fact that so many
miners have suffered unnecessarily, con-
tracting the disease because of the coal
companies’ disgraceful neglect of mine
conditions and mine safety. Coal miner’s
pneumoconiosis is a serious occupational
disease, and it is obvious that the vic-
tims of such disease should receive ade-
quate and speedy compensation for their
suffering.

Unfortunately, the poor administra-

tion of the black lung benefits program
has prevented most victims of the dis-
ease from receiving adequate or speedy
compensation for their condition. The
case of Bennie Clemons in Michigan is
illustrative of this problem. Mr. Clemons
worked in and around coal mines for
over two decades. He contracted black
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lung disease, and in 1973 he filed a claim
with the Department of Labor. Four
years later, despite numerous calls and
inquiries from our office on his behalf,
his case is still pending.

While Mr. Clemons’ case may be some-
what extreme, delays of 1 year or more
are the rule rather than the exception.
In fact, some diseased miners die before
their claims for black lung benefits are
approved.

These long delays in the consideration
and processing of claims are costly, both
in economic and in human terms. The
legislation now before us is designed pri-
marily to eliminate such costly delays
and to insure that eligible miners re-
ceive prompt and adequate compensa-
tion. L

‘There is another benefit to be gained
from passage of this bill. Under the cur-
rent program, many diseased miners are
uncertain about whether they will be
able to receive black lung benefits. Since
many of these miners must have some
income to support their families, they
stay in. the mines, despite their condi-
tions and often against the advice of
their doctor. The. bill now before us
would solve this problem by establishing
a program which guarantees black lung
benefits t0 miners who have worked a
certain number of years in the mines.
This provision will effectively remove the
economic pressure upon diseased miners
to continue working in the mines when
doing so can permanently damage their
health and result in premtaure death.

In sum, this bill would effectively elim-
inate the costly delays in the present
program. It would provide diseased
mihers -with a quick and efficient deter-
mination of their eligibility for compen-
sation, and it would drastically reduce
the administrative costs of the benefits
program.

I hope that my colleagues will approve
this needed legislation, and I urge them
to oppose~any amendments which would
weaken the original intent of the bill. It
is the least we can do for those who risk
their lives and sacrifice their health to
meet our Nation’s energy needs.

Mr. PERKINS. Mr. Chairman, I yield
5 minutes to the distinguished gentle-
man from West Virginia (Mr. RagaLL).

(Mr. RAHALL asked and was given
permission to revise and extend his
remarks.)

Mr. RAHALL. Mr. Chairman, I thank
the gentleman from Kentucky for yield-
ing this time to me.

I would like to commend the chairman
of the Committee on Education and La-
bor, the distinguished gentleman from
Kentucky (Mr. PErkINs), for the excel-
lent work he has done on this bill and
for his many long years of work with
black lung legislation.

The primary purpose of this bill is to
establish objective criteria for determin-
ing entitlement to benefits and payments
arising out of employment in the Na-
tion’s coal mines.

This bill is designed to meet the prob-

lems of the long delays involved in the
present processing of black lung claims,
as was just pointed out by the gentle-
man from Michigan (Mr. Carr). I have
had many such problems of this nature
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with my constituents, both in my Wash-
ington office and my district offices. We
see miners applying for their benefits,
and they are indeed dying before they
hear whether their applications have
been received by the Department of La-
bor, much less whether or not they have
been approved.

This bill also transfers from the Fed-
eral Government to the coal industry the
liability for black lung payments by es-
tablishing a black lung disability insur-
ance fund to be maintained by contribu-
tions from the coal industry. This fund
will be administered by seven coal indus-
try operators.

This, I believe, is a proper shift of the

burden of payment from the Federal
Government to the coal industry for
bgngﬂts to the victims of pneumoco-
niosis. :
. Mr. Chairman, the November 1968
methane gas explosion in my home State
of West Virginia killed 78 men. Within
a year after that the Congress acted
speedily in passing the Federal Coal Mine
Health and Safety Act of 1969. Since
that time, as has already been pointed
out, there have been amendments to this
1969 act. .

Now is the time to proceed further to
correct some inequities that exist in that
legislation. . This bill will give the coal
miners and their families the oppor-
tunity for just compensation, those vic-
tims who have suffered economic and
mental and physical anguish from this
curse, which can only be contracted from
a lifetime of labor in the dark, dusty cat-
acombs of our Nation’s collieries.

At the present time death and disa-
bility among coal miners is twice that of
the general population: and according to
a study by the National Safety Council,
chance of death among coal miners is
eight times more than that of any other
occupation.

Because of our President’s ¢all for in-
creased reliance on coal, this resource
will once again become important to our
Nation’s economy. Coal in the 21st cen-
tury will be an essential source of energy
for our Nation, both in its natural state
and through gasification, which will
meet the long-term energy needs of our
country. Just as we need a sound energy
pol@cy. so do we need a sound compen-
sation policy for protecting the lives of
the miners who extract our coal from
the earth.

Because of these ill health effects that
the miner contracts from working un-
derground daily, because of the risks that
he faces in not knowing each day wheth-
er he is going to see his family that
night, this bill is only sound, basic hu-
man rights policy, as has been pointed
out by the gentleman from Hawaii.

Mr. Chairman, as I travel throughout
my district and visit in the homes of
many coal miners, sometimes during the
day when they are sleeping after return-
ing from the ‘“hoot owl” shift, midnight
to 7 a.m., I realize the deep suffering, the

.wheezing that prevents them from get-

ting a good night’s or good day’s sleep.
This is suffering not only for the indi-
vidual miner, but for his family, for his
wife and kids, who cannot sleep at night
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either because of concern for their hus-
band or their father.

Mr. Chairman, at the present time
there are approximately 220,000 active
and retired members of the United Mine
Workers across the United States. Their
president, Mr. Arnold Miller, has sub-
mitted to me a letter and explanatory
remarks concerning the present bill.

Mr. Chairman, I insert that material
in the RECORD, as follows:

UNITED MINE WORKERS OF AMERICA,
Washington, D.C.

DEAR REPRESENTATIVE: The House of Rep-
resentatives will be considering the most
important piece of legisiation affecting coal
miners since the Federal Coal Mine Health
and Safety Act of 1969. H.R. 4544, the Black
Lung Benefits Reform Act of 1977, serves to
correct many of the deficiencies and inequi-
ties of the Black Lung pregram which have
become apparent over the seven years the
program has been functioning. This biil has
the full support of the United Mine Workers
of America. As the representative of the ma-
Jority of our nation’s coal miners, the TMWA
believes that the time is long overdue for
providing justice to those people who pay
the human costs of supplying our nation
with its energy. More than eleven men every
day wheeze away their lives as the penalty
for mining coal as a living. If the 77 deaths
a week were to occur on the same’day in
the same place—remember the Farmington
disaster and its 78 victims—the nation would
undoubtedly demand an immediate solution
10 this grave problem. We urge your support
of H.R. 4544.

H.R. 4544 is almost ideniical to the bill
passed last year by the U.S. House of Repre-
sentatives. Time ran out in last year's short,
election vear session and the Senate did not
have a chiance o act on this important leg-
islation. It. is one year later and many de-
serving Black Lung victims still are not re-
ceiving benefits. The titne has certainly come
for the Congress to complete the promise it
made t0 our coal miners in 1869. when Con-
gress initially enacted the Black Lung pro-
gram.

The program is due to end in 1981. This
bill would make the program permanent.
The Congress belijeved that the dust con-
trol program mandated by the 1969 Act
would eradicate this horrible disease and
there would be no need for an ongoing pro-
gram; however, this Is not the case. The sup-
position that the mines are no longer dusty
is viewed as an absurdity by all working
miners because theY know first hand that
their work environment remains very dusty.
The GAO study of the ieaerai dust program,
released on December 31, 1975, confirms the
miners' contentions. The report revealed the
woeful inadequacy and unreliability of the
dust control program. The Black Lung pro-
gram should be made permanent 50 miners
wiio may presently be contracting the disease
in the course of their work may be eligible
for benefits in the future. !

The bill contains a number of other pro-
visions which will correct widely recognized
problems in the present program. These pro-
visions are outlined in the accompanying
package. One of the provisions is automatic
eligibility based upon years of service in a
mine. A sheet is attached explaining the need
for this unique provision.

Pinally. HR. 4544 creates a trust fund,
financed by & tonnage tax, which will pay
for all new claims for which & responsible
operator cannot be determined. This provi-
sion will relieve the General Treasury of the
responsibility of paying- for any new claims.
It places the financial burden on the coal
industry where it belongs and -not on the
American taxpayer.
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The UMWA endorses HR. 4544 88 a bill
which deserves Yyour strong support. Also, the
UMWA urges you to oppose any weakening
amendments which may be offered on the
fioor. This bill will improve the Black Lung
program so those who were meant to re-
ceive benefits under the 1969 Act will finally
have a falr chance to do so. The 1969 Fed-
eral Coal Mine Health and Safety Act was
the beginning of the end of an era that re-
quired coal miners to sacrifice their health
and well-being in exchange for a livelihood.
H.R. 4544 is a continuation of that begin-
ning. Please support the pledge Congress
made eight years ago by voting for H.R. 4544.

Sincerely,
ArRNOLD MILLER.
[From the United Mine Workers of America,
Washington, D.C.}

SUMMARY OF THE MAJOR ProvsioNs oF H.R.
. 4544—BraCK LUNG BILL As REPORTED BY
TBE House EpucaTioN anNp LaBor Com-
MITTEE
FLIGIBILITY BASED ON YFARS OF SERVICES
30/25 YEARS

Miners (or the eligible survivors of min-
ers) with 30 years of underground service
in bituminous mines would automatically
be eligible for benefits. Miners (or -the eli-
gible survivors of miners) with 25 years of
service in anthracite mines would auto-
matically be eligible for benefits. The num-
ber of years worked must be served prior to
June 30, 1971. .

Surface workers would not be eligible based
on their vears of service alone unless Soclal
Security or the Labor Department found
that the dust conditions of their job were
equivalent to-the dust conditions in an un-
derground mine.

ELIGIEILITY FOR MINERS WITH LESS THAN

30/25 YEARS '

All the present presumptions in the law
would remain. including the presumption
that & miner who has worked 15 years in an
underground mine-and who has a totally dis-
abling lung condition is disabled due to
pneumoconiosis.

The interim standards, which now apply
only to claimis filed before July 1, 1973, would
become permanent maximum standards. The
committee bill says that the permanent
standards may not be “more restrictive”
than the interim standards. This means that
it would be possible for the permanent
standards to be more liberal than the in-
terim standards but they could not be
stricter,-as they now are. The interim stand-
ards create a presumption that & miner is
totally disabled. They also contain less strict
breathing test standards than those now ap-
plicable to claims with the Department of
Labhor.

ELIGIBILITY FOR WIDOWS
"The law would be ciarified to provide that,
where there is no medical evidence relating
to & miner’s lung~condition, lay evidence
alone will be enough to establish a widow’s
claim. -

Certain widows of miners who were work-
ing when they died would be able to qualify
if the miner had changed to a less dusty job
or to a job with less pay Or less rigorous work
on account of his lung condition.

A widow or survivors of a miner killed in a
mine accident before 1971 where the miner
had worked 17 or more years in an under-
ground mine would be eligible for black lung
benefits; however, workers compensation
benefits the widow now receives on account
of the miner’s death would be subtracted
from these black lung benefits.

PERMANENT FEDERAL PROGRAM

At present the federal black lung program
is scheduled to end in 1981. The Committee
bill would make the program permanent.

July 25, 1977

WORKER'S COMPENSATION OFFSET

State workmen'’s compensation benefits
would not be subtracted from federal bene-
fits except where the state benefits were
awarded ‘‘due to pneumoconiosis.”

APPLICATIONS FROM WORKING MINERS

A coal miner could apply for benefits while
working and be notified whether or not he
would be eligible for benefits if he stopped
working. In addition, a miner who had
changed to a less dusty job or to a job with
less pay or less rigorous work because of a
lung condition might be able to qualify while
still working.

FAVORABLE HEARING DECISION

The Appeals Council would not be per-
mitted tO reverse a favorable decision by an
administrative law judge.

JOINT CHECKS

Where a husband and wife are living to-
gether, the black lung check would be made
out in both names. This way, if the miner
died, his widow would be able to cash the
check rather than having to turn it in to

* Social Security. Social Security checks are

handled this way now.
PROGRAM ADMINISTRATION

The 3-way split of administration between
the Labor Department, Social Security, and
the states would continue. Social Security
would continue to' have permanent respon-
sibility for all claims already filed with it.
In asddition Social Security would have the
duty to notify individual miners and sur-
vivors who have not yvet applied of their
possible eligibility for benefits. After re-
celving notice of possible eligibility, the per-
son would have six months to